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^ at ^Iiich time, if the crew of the L/trkifjs liiul been at- 
Tcmling to tlic flop’s tiourle, they could ealily have 
paflcd either a-heavl or ti-flcrn of the f^ujafinah ; but tfint 
the crew of the Lnrlins did not perceive their Jignals. 
It was proved, however, that the J^nrkhis had three 
nien on the look-out during that tjme ; but the dark- 
nefs of the night, and hazinefs, prevented their fee- 
ing the SufuJimtb ; and the wind prevefted tlieir 
hearing tlie voices of her -crew, until before the 
collifion, wlicn a failor on board the Larkins exclaimed 
that tliere was a flop clofc under her bows, 'i'he crew 
of the /.i 7 rl*;/i|^.inmcdiately did every thing tljat they 
could to divert her courfc, hut the dillatice between the 
flops at this time not exceeding 2oo yards, tlicy could 
not lb cliangc lier courfc as to keep her altogether clear 
of \\\Q Sufannahy but their ( fforts dimiiiiihcd the injury, 
by caiifjng tlic J.arlins to come down obliquely, inilead 
of direrily on her. • It appeared tliat two tlays after the 
accident, tlic captvdn of the .Zw/; who was an of- 
iic(‘r (^f groat e^perience, did receive orders from the 
captain of tlit; /1/err//rv to lcadt]\e 

Sorjt., for tlio Plaitililf, upon thofv'fa.cls con- 
tended that the crew of rlie Lariins Ivad bern inartentive 
to their duty, and tliat ihoir jiegligence wms t;ie caufe of 
the accident. Remarks were a!fo made on il'.e dale of 
the orders for the Larkiaj to t ike the lead. J.cns Herjl.y 
for the Defendant, on the other hand, rclicil on the cir- 
cinnfhince of his having been arting in pui fuance to or- 
ders of a fuperior authority in Ihaping liis courfe a^ he 
had done : that the PJaintifi lrad been guilty of negligence 
in not difplaying lights in a fignal kinthorn, and in lying-to 
in the nddll of a numerous convoy, a ntuation in wliicli 
he ought not to have (fllabled himfelf from efeaping 
fiich accidents as may unavoidably occur in a croudeti 
fleet; much lefs onglit he to have placed his \eirel ex- 
u£lly athwart their courftv The jury, however, found 
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a vcrdici for the Plaintifl^, fubjc tH, to a reference is t© ^ 
tlie amount of tlic daiina;ic fullained. 

Leffj now moved to fet afide the vorchc\, and to have 
a new trial. 'J'he utnioil that wao contended at trial for 
the I'Jaintdla, he Uid, was, that the captain of the Si/- 
faiinnl} was not hi^^dily hlameahle in lyin^-to *, but it is 
necoiraiy* tli.it tl»cie iliouhl have been feme politivc niif- 
feaCanct' <'‘11 the part of the ncfendnnt to entitle the 
Plaintift' to recover in this yelioi). He mentioned the 
B’iUcr\. Fifhery cafe of Ihdlci' F iJIk JL R ^79^, whicli was an ac- 
A!. J7‘;S. fioji brought agahnl tj'(‘ DcfVnd.it*?, owners of tin 

brig AtlfiSy for not de li .ei ing goods entruned to tliem to 
be carried on freight on bouid that ve/lel, wlicvoiii a 
fpcci.il venllcl wai found, tJiat whilfl; tlie llilp was pro- 
ceeding on her voyage, ilie Ihip and goods were funk in 
the fca, and wholly hdl to the Flaintifls, which finking 
and lof^ wao oceahoned by the Atlas and a certain other 
ihip called the FatrioL running foni of each other up< 
the high feas, no blame being imputable to cither o 
the faid flilps’ companies, d'hc caufe, liy the dircAioi, 
of the Court of King’s Bench, tlicni went down to an* 
other trial, in order to have it fpccially found whether 
the h/fs were occafioned by a jicril of tlic fea or not 
The PlalntiflTs praying the diredlion of the Chief Juhice, 
Lord Kcn\oHy whether, in law", tbefe facts amounted to 
:i peril of the fea ; and his Ijordihip declaring liis iiUei 
tioiito leave it to the jury as a qin llion of fa^, whcthei 
thefe circumllances were a peril of the fea or not, fho 
PlaintilF fubmltted to be nonfuiled, and the cafe wac, 
never ultimately determined, and it is cited only for the 
fake of the general diudrine, that tliere mull be fome- 
diing blameable on the fide of^^lic Defendant, in order 
iO enable the PlaintilF to recover. But even if the De- 
, fcndarit were hlameahle here, yet if there were blame 
in botli parties, and the mufcafaiice of botli concurs to 
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■protluccthc mifchicf, then it follows as a confcqucnce 
of l.iW that the one can recover fio tlamai^es againft the 
other, and there ought to he a new trial upon t^at 
ground, becaiife tlie adioii cannot he fiiilaincd. 


i8io. 
Col LIN SON 
Lakkins* 


Mansiiei.u C. J. I filould havono objedfion to this 
caulc being tried again, if I thought any new light 
could be thrown upon it; and had I been on the jury I 
Ihould have made fucli allovfances for the darknefs of 
the night, that 1 IhouKl have found for the Defendant, 
attributing the caufe to^iere accident, and a dark foggy 
night. Th(‘r»* was fomc contradidlion between the wit- 
^nell'cs as to the dillance at which the Ihips hrit difeo- 
vered eacli other and hdiJed. It was attempted to Infi- 
^ nuate that the Defendants tried to delude the Plaintifis 
, by concealing the name of their fij’p ; but this inlinu- 
ation was afterwards ( ompletely done away. Two maf- 
ters of the Trimly Ihuje^ M'ho were prefent during the 
'•'rial, thought that the ^ufamuth did wrong in lyir.g-to ; 

juL they thought that tlie Larhins (TiA not tlo quite right 
• ingoing fevem knots an liour in llte middle of a con\oy, 
in a thick foggy niglit; In-caufe licr going fo fail inlglit 
he tlie very reafoii wliy her crew could not prevent the 
accident; if Ihe had been going flower they might have 
been able to wear Ihip in time. 'Tliv'y therefore thought 
botJi parties were in fome mcaluro blaiueable. 

nr,v 'rii J. hifcri-j} rc! public. ut fit finis Utium, 


liAwnKNrrJ. In this cafe it is evident,- from the 
opinion of the gentlemen of the Tiiuity Houfe^ tliat th« 
captain of the Larkins was ading very imprudently h; 
1 Linning at this rate thr^gh the fleet ; and w^e do not 
know but that the Sufannah might have had very good 
rcafons for lying-to. 
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W£DB r. Brookj!. 


The PlaintifFe 
and Defend.int 
being taken pri- 
foncrs in Portu^ 
gaL jointly foli- 
citcd ancf obtain- 
ed the liber.itioH 
of themfclvcsand 
the ranfom of the 
Defendant’s fhip, 
contrary to4 56’. j. 
A’. 7a. to tffed 
vhich the Plain- 
tiff lent money to 
the Defendant, 
who afterwards 
gave him a bdl 
foi the amount. 
Held that the 
Plaintiff could 
not reegver on 
the bill. 


^HIS was an action upon a bill of exchange for 300© 
dollars, payable to the Defendant's order, by whom 
it was drawn upon Pavfons^ and indorfed to the Plaintiff, 
and which Parfens had refufed to accept. This cauft 
was tried at Guildhall^ at the fittings after laft Hilary 
term, before Matisjield C. J., upon the admiffions of the 
parties, which were in fubflanttc, that in April iScp, 
Mar dial Soultj Duke of Dalwntiay entered Oportoy and 
made prifoners of all the refident i\:ijil}jy among whom 
were the Plaintitf, a inorclrant, and the Defendant, maf- 
tcr of the ihip Little Maryy together with his vcffel. 
A petition -was prefeiited to Zoulty in which the peti- 
tioners on behalf of lliemfelvcs and their unfortunate 
countrymen, being few in number, andthofc few always 
employed in llie mercliant fervicc, and not carrying arma 
againil the Emperor of or his allies, folicited their 

liberty j Hating, that they had one vcffel there in balLdl, 
which w<>iil<l be fufficicnt to take them all to their coun- 


try. And tliat tlicy could not doubt but that on theiv 
return to their toimlry, tlic PngUfh government would 
jeirorcan equal number of prifoners of the fame rank to 
Prance. An inllrumcnt was alfo drawn up between 
Soult and the other parties thereto, wliich let forth tliat 
the Eir^ldh captains, prifoners of wav, and whofc flilps* 
and cargoes wene ;il vliat moment in tlie river Doaro, 
coiilifcatcd by the laws of war, Inning been informed 
that the ijitentioii of his Grace tlie Duke of Dalmatia, 
governor-general of Pertugaly was to render the com- 
merce of Portugal as free, and on the fame footing, ai 
it had been bclore his entry wntli the French army, had 
^offered to Ins Grace tlie Duke to re-purchafe their lliips 
and cargoes ou the following term? : AH the fliips, on 

an 
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an\verag(*, 3000 dollars each ; the pipe of wine at 106 
dollars ; and the quintal of corn«t 2 dollars and a half j 
and the bale of cotton at 60 dollars ; wdth the condition 
that his Grace would permit that Captain /i;Wr, of the 
ZiUt/e Mary^ might return hlinfelf to Englnndy without 
delay, with his crew and paflengers^ for the puvpofe of 
negotiating witli the company at LloytT^ the owners of 
the fliips and cargoes, or any other fpeculatorf, to remits 
in Spani/Ji dollars, the ncccfl'ary fuinls for the payment for 
all Engl'ijh as w'cll as other prizes that might anfwer 
their intcreft : and tha^t tlic E/igli/h captaiiib who fliould 
remain in Portugal might continue in charge of their 
own refpedive veflels until an aiifwcr fliould be returned 
from England. And his Grace tiic Duke promifed to 
the Defendant, or to any one elfe concerned in this 
tranfatlion, penniirion to return to Oporto^ or any other 
port in rorlugal in his pofleirion, wdlh cargoes of boots* 
(hoes, provifiuns, and other llorcs, for ilicir own bene- 
fit ; and to trade with the army as well as wdih il>x* in- 
Iiabitatits of PortugaL And the Defendant and the rcll 
of the paflengers thereby obligee] tliemlrlvc s 10 be re- 
fponfible, that tlie fame number of nrlfoners as them- 
felves, with the crew, llunild be convoyed to France in 
exchange. Both thefe inllruincnts w^ro ligncd, as wx*H 
by the Plaintiff and Defendant, as by fevcral other JlrF 
fi/}^ hibjecls. Ill order to carrv into eflhcl: th.‘ arr.^:’ge- 
ment contemplated by t!ie two ‘.'ffrmnento above ILited^ 
the Plaintitf lent to the Defendant tlic funi of 3000 
dollars, being 15,000 Francs^ for which llic re- 
ceipt hereinafter mentioned was given. 'I'iie Plaint hi 
accompanied the Defendant to Frtmh conimiflioncrs 
of prizes at Oporto^ for tlie purpofe of paying the price 
agreed on for the Littl\ Mary^ but were referred by that 
board to the paymafter of the forces. AccoiJ- 

Jngly, the Dcfond.int, with the knowledge of the Plain- 
tifti but without his attendance, proceeded to De Caral^ 
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tlic French payniaftcr, and paid him the fald fum of 
3000 dollars, and tool^ of him a receipt, whereby he, 
the *undcrfigned paymafler provifional of the army of 
Portugal^ acknowledged to have received of Mr, Brooke^ 
an Fngltjh captain, conformably to the letter of the pre- 
fident of the commiflion of prizes, the fum of fifteen 
thoufand Francs for the ranfoni which he had made of hits 
fliip iiameifthc Little Mary^ t.iken in the river of Douroy 
whereof that flioiild be his* acquittance. (Signed) De 
Cared. The Little Mary was in confcquencc liberated, 
and failed, under the command of the Defendant, with 
the Plaintiff on board, to whom the Defendant, on the 
homeward paflage gave, as feciiniy for the money he 
had lent, the bill upon which this adlion was brought ; 
which bill was duly prefented for acceptance, and rc- 
fufed ; and due notice of the diflionor was given to the 
Defendant. The defence fet up was, that tlie money 
was lent for an illegal purpofc, the ranfom of the 
Little Mary, Upon thefe fa£ls the jury found a ver- 
dict; for the riaintifl'i the Chief Juftice referving the 
point of law. 


Shepherd Sorjt., in Enjler term, having accordingly 
obtained a rule niji to fet afide the verdict and enter a non- 
fuit, on autliority of Clugasy, Penalunay 4 7 *. R. 466.^ 
and Sidiiva?! v. (IrcaveSy i ATarJlj, Infur, \ though he 
admitted the latter cafe fomewhat militated with Tennant 
V, Elliot y I Bof , PulL 3. 

Vatighafiy and OnJlo'Wy Scrjts. on a fubfequent 
day in this term fliewed caiife. The fuppofed illegality 
of this cojitraiH: mull be proved either by fome exprefs 
legiflative prohibition, or by tlie authority of decided 
cafoo, or by fbmc known principle of law. The ftat. 
45 Geo. 3. c. 72. (which repeals the former llatute rela- 
tive to tlic fame fubjeft, 43 Geo. 3, c. 160.) re-enatis in 

tlic 
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the 16th feftion, that it fhall not be lawful for any of his 
majefty’s fubjedls to ranfom, or*to enter into any con- 
trail or agreement for ranfoming, any fliip or vcffel bc- 
longing to any of his majefty’s fubjedls, or any mer- 
chandize or goods on board the fame, which lhall b^ 
captured by the fubjeils of any ftate at war with his 
majehy, or by any perfons committing hoftilitios againfl 
his majefty’s fubjedls, unlcfs in the cafe nf extreme ne. 
ceflity, to be allowed by the* Court of Admiralty. And 
by the 17th feclioii, all contrails and agreements which 
fhall be entered into,* and all bills, notes, and other fc- 
curities, which fhall be given by any pciibii or perfon® 
for ranfom of any fliip or vefi'ol, or of any merchandize 
or goods onboard tlie fame, coiUravy to that ail, fliall be 
abfolutoly null and voul in law, and of no efieil: what- 
ever. Aiul by the eighteenth feition, if any porfon flralJ, 
contrary to that ail, ranfom, or enter into any contrail 
or agreement for ranfoming, any fuch fliip or vciTel, or 
any merchandize or goods on board the fame, every per- 
fon fo offending fliall, for every fuch offence, forfeit the 
of 500/. Tliey contended that although this (latiite 
vendors the contrail for the ranfoming illegal, and all 
lecuritles for it Aoid, yet it does not avoid any except 
the principal contrail, but acceiTary and auxiliary con- 
trails may neverthelefs be good, notwitliflanding tlu*' 
ail. It is quite clear that this bill of exchange was not 
the contract of ranfom itfelf, nor is it an agreement for 
the ranfom, which are the only contrails vacated by the 
ftatute. If the Court hold that it is, they iniiit alfo hold 
that the Plaintiff has fubjeiled luinfelf by this bill of 
change to the penalty of 500/. given by the i8th feilion, 
which would be monllrous. The ftatute 16 Car. 2. c.j, 
7^3. vacates all fccurifics gi\en, and all agreements for 
the payment of money exceeding 100/. w'on ;.t play, but 
the Courts never held that contrails for the repay iiKMit- 
of money lent for purpofes of play were thrreby ren- 
dcred illegal j and even after aaotiicr ftatute 9 
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r. I4.yii. hiul been cnacled for the expref^J purpole of cie- 
clarlngvoicl all fee uriticsi given for tlio rep.jyinfiii of money 
knoivingly lent to game with, the Court, in Bnrjcau v. 

2 5 /r. 1249. l^^hl, that il did not vacate the 
contra6i; of lending at the lime and place of play for the 
Jnirpofe of gaming. Alchilr'joh v. Hally 2 inif. 309. {'i) 
The Plaintifl", upon recjiicfl:, paid for the Defendant a funt 
exceeding j.o/., which the latter had lod in a bet on a 
horfe-rnce, and was allow eil lo recover it. 4 Burr. 2069. 
luuhiey V. Rcynous and Rtchardfin [b). d'lie IMaintilf paitl 
money for diilerences upon a llock-jobbing contradl, con- 
trary to tlie flat. 7 G. 2. c. 8. A moiety of the money 
was paid for the ufc of Rtchardjuhy who wms partner in 
the coiitradl, and tlie Defendants had hi *h given bond 
for the re-payment. Upon demurrer, Lord Mam^ 
JieldC.i* was clear that thefe facls being pleaded were 
210 defence to an aflioa on the bond, and the tliree other 
Judges concurred that it was a good bond. iLiru'rLUi c J. 
obferved that the dilUnclion there taLen between m d.uui 
in fe and malum prohibitum had been very often d-.^abt/d.'i 
Pcirlcy Blxirutorcf Kicbhy v. ILuinayy 3 T. R. 418. 'fhe 
Plaintifls had paid a bill ol exeJiange dra\Mi bv llie tcl- 
tator, lii favor oi Pottisy a llocicbroker, on the Defend- 
ant, and accepted by him, but diflioiKU-ed when iliie ; 
and they now declared for money paid for the Defend- 
ant’s ufe : the defence was, that as part of the 1‘mn 
claimed, tlie bill W'as given to rcimburfe Portis for fo 
much money paid by him to divers perfons for the dif*' 
ferences of fomc flock-jobbing Iraiifactions, in which tlie 
teftator, and the Defendant, and another, had been part- 
ners, and had experienced a lofs. The Court, with the 
exception of Ld. Kenpn C. J., held that the Plaintiil' was 


(./) See Clayten v. /)/ 7 /v, but it appears in j T. 7 ?. 419. 
Af/V/j. term ''0I.4. iiotjy that upon examining the 

^( 3 ) Burre^jj entitles this cafe, record, that other was found to 
Puikney Y. Reymus and ati^rksn be RUtarJj'otu 
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entitled to recover ; and he had judgment accordingly » 
111 this cafe the authority of Faichiey v. Reynnus was 
confirmeil j and Groft J. particularly obfcr\-ed, thaf the 
action was not founded on a promife uriiing by implica- 
tion of law out of tlic illegal tranfaclion, but on an ex- • 
profs one made fiibfequout, and wliich the Defendant 
was under no neccility of making (ri). IToro was an ex* 
prefs fubfequent promile, Suppofe 

tile Plaintifl*, in Head of leinlmg the money to the Dofeml- 
ant, had, wiihljis own linnd, paid it \.o2)e (ldr:d\ would 
iiii exprefs fublequcnt^ promife to repay avail Inm ?] It 
would have made no dill'erence; Pord\ paid the diirer- 
rnccs for AV/’/c , v«'i he recovered ag'iinO Kcdrlc, Sup- 
pole another iiad lent money lo the Piaintirf in order that 
he might lend it to the Dclciulant for this ranfom : would 
that coiitraft Ivave been void ? Where is the illegality 
to (top ? Si<'(rs V. I.a/hity^ 6T.R*6\,^ where it v/as 
lield a good defence to n bill of exchange, accepted hj 
the Defendant, that it w'as originally created to pay the 
very dilfcrences on a llock-jobbirg contracT:, Is not a cafe 
idvcrfc to the PlaintilF; for there tiic drawer, who was 
fifillcrps crinuiiis with tlu* Defendant, could not transfev 
10 Ins liulorfec any move v:di(l title to the contents of the 
bill tlian he hlmfelf had ; efpccialJy as the indorfee had 
notice of the wliole tranfaoiion : and Lord Kenycu there 
admitted the authority of v, Rt\7i:yUSy and Petrie 

V. Here the PlalntifT does that wliich Lord 

Kt'fiyoi there exprcfsly fay-s might be done according to 
the authority of thofe cafes. Plavdcch v, Rcck-ivood^ 8 P 
R. 2o8. does not govern this cafe. There it was held 
that the Plaintiff could not recover from die underwriters 
for the lofs of a (hip, which fliip, though it had been 
captured, the Plainti^F then had fafe in his own pollef- 
fion, having re-purchafed it under an illegal cuiivlcmna- 
tion, wdiich in efFe(fl was a ranfom, an illegal pavmv'iUj 



V. 

Brook n 


(^0 See Bxrfiss v. HedUy^ ar,Ui % vol 104. 
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which the Court could not permit him to cliargc on th^ 
underwriter, as money paid for hisS iifc, when it was 
macfc without his confent, and the total lofs was at an end 
by the re-ponclRon of the lliip (^). In JVaymcll v. Reedy 
, ^ E. R.^ij^.y the Plaintiff was party to the original 
illegal finuggling tranfaftion : it was not like this, a dif* 
tiiir.l auxiliary contract. The Plaintiff had nothing to 
do with thoi-iipplication of this money, though he know 
of the purpofe to which it was to be appliitd, J- 

He perfonally went to the commiHioncrs of prizes to foe 
to tlic due application of it, for the purpofe of ranfom.] 
The Court cannot decide againll the Plaintiff’s claim 
without going the full length of frying that no money 
lent can be recovered back, if the lender previoufly knew 
that it was to be applied to any prohibited purpofe * 
which Is contrary to Alrinbrook v. Hally and to Mitchel 
V. CoekbuniCy 2 //. i^/. 379., where -fiyrr C. J. exprefsiy 
fays that the cafes of Petrie v. Hannayy and Eaihiey v* 
Reynoits were one ll?p fhort of the illegal tranfacHon^ 
[^Lawreme 'i , EyeCA. did not tlicrc fay he meant 

to confirm thofe cafes, but that Mitchel v. Cochbunie did 
not come within the cxceplio]i, even if they could be 
fupported, which he evidently doubted, as did Lord 
Eldon C. J. in AiiLrt v. Mazcy 2 Bof. PulL 372. ; and 
Jiord Lcughrorougl^ Cli., in Ex parte Alalhcry 3 Pe/> 313 * * 
and Lord Kenyon y in letters v. Lnjhleyy only fays, being 
preffed with thole calcs which he doubted, if the circum- 
ilances w^ere fo and fo, thofe cafes might be applicable, but 
here they are not.” Suppofc you hire ahorfe, and tell the 
owner it is for the purpofe of robbing on the highway, can 
he recover for the ufe of it ? In i Bof. 340., Lloyd v. John- 
forjy it was held no aiifwev to an aclion for waffling 3 
woman’s clothes, that flic was kiK)wn to ufc them for 
frequenting public places for purpofes of proftitution, 
Bqf the a£t agaiiift ranfoming was paffed for purpofes of 


{a) See Parfons v. Scstty antcy vol. «# p. 3163. 
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public policy to induce our fallors to defend veflcls to the 
laft j but there is nothing immoral in ranfoming : it is not 
like the cafe of 4 horfe lent to rob on the highway, • 




i8io, 

V/EBB 


V. 

Brooke, 


Shepherdy who was prepared to fupport his rule, was 
Bopped by the Court, 


Mansmilld C. J. Certainly there is a n^nifeft dif^ 
tiiiftion between the cafes tof Faihiey v. RuynouSi and 
Fvtrie v. Htwnaya and the other cafes, in whicli a man 
having a debt of honor borrows money to pay it, and 
between diofe cafes wliere the Plaintiflf previoiifly ad- 
vances the money for elletiluating an illegal tranfa£lion, 
or caufing it to be done. I did not before know that the 
firll clafs of cafes had been lhaken : but they arc very 
diflerent from this cafe. For here I know not how to 
dilUnguiih the Plaintiff from the Defendant ; the per- 
fons being all in the fame fituation, are all equally to be 
benefited by this tranfiiflion ; all equally loiicitous to 
procure it ; (for tliey Mvjre all to come liomc by the 
Little Mary ;) and it is agivctl that the Plaintifl* is to ad- 
vance this money. 'Fho Plaintiff and Defendant go to- 
gether to the Frefich eommiihoners of prizes, who refer 
them to the payrnafter ; the Defendant goes alone 
tliither, and tnilliiig to the honor of his owner, and 
hoping that the owner could recover it, as he attempted, 
againli the underwriters, pays this money. How does 
this differ fiom a partnerfhlp in a fmuggling tranfa<fl;ion, 
wlierc one avlvanccs more than lus fliare of the money ? 
And how can we dillinguifh the Plaintiff and Defendant } 
The Plaintiff is as much the ranfomer as the Defendant, 
and the Defendant as the Plaintiff ; and it would be fin-i. 
gular, where two are* equally interefted in wifliing and 
effedUng a ranfom, if, becaufe it happens that one ad- 
vances the money, and takes the bill of the other for the 
xe-paymcnt, tliat fliall be good 5 while if the bill \^cre 

given 
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given to the cnptor only, it would be void j therefore, 
without At all goings into the connderation of Failney v. 
ReywuSi the other cafes, it feems Inipofliblc to fay 
that tlic ranfom is not as much the deed of the Plaintiff 
as of the Defendant. 

Rule abfolutc to enter a nonfuit. 






Lawrence i\ Hedger. 


Watclimcn and 
bcadlts have au- 
thoiity at com- 
fni)n law to an eft 
and detain in pri- 
fon for examina- 
tion, perfons 
walking in the 
ftreets at night, 
whom there is 
reafonablc 
ground tofufpc^l 
of felony, al- 
though there is 
Tio proof of a 
felony having 
been committed* 


?^(ix\t. moved to fot afidc the vcrdiiT: which 
Mansfield C. J. had direfted, upon the trial of this 
caufe at GmldhalU 'at the fittings after lail Eafcr term. 
It w^as an aftion of ircfpafs and falfc imprifonrtient ; and 
the cafe was, that the PlaintilF pafling through the 
ftreets of the city of Londotiy in the ward of CnpplegatCj 
with a bundle in his hand, about the hour of ton o’clock 
at night, was ftopped by a watchman, who took him to 
the watch-houfe, w'herc the Defendant, a beadle, was 
in attendance, who alkcd him what he had in his bundle, 
and who gave it him ? He replied to both queftions, 
he did not know, but was carrying It to his filler in 
S/. Gcorgis Fields ; and referred him to a houfe there, 
at which he might enquire for proof of liis veracity. 
The beadle did not fend thither to enquire, but font 
the Plaintiff to the Poultry Compter^ not charging the 
gaoler with the prifoner in the Defendant’s own name, 
but in the name of Stevens ^ wlio was the con liable of 
the night, but who was not, as he ought to have been, 
in attendance at the watch-houfe when the Plaintiff was 
brought thither; and the Plaintiff was, the next morn- 
ing, carried before the fitting aldorrnvan, and difeharged. 
Conftablcs arc chofeii in tlie rcfpcctive wards bv tlie in- 
habitants, by cuftom, not under the authority of an 
•ad of patliamput : a greater number is chofen in one. 

war^ 
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ward than in another. In Cr ’ippkgate there are eight 
conftables. In every ward there is a beadle, not chofen 
by the inhabitants, but appointed by the aldermen : the 
fame perfon is ufually chofen and fworn in conflable 
alfo, as tlie Defendant was. An acl pafled loCr^?. 3* 
for regulating the police of Lomlgtiy gives a power to 
apprehend malefadlors and fufpc£lcd perfons, and direfts 
that a certain number of conftables lliall atftjnd at the 
watch-houfe every night according to a rota therein re- 
ferred to, which is not fixed by law, or appointed by 
the aldermen, but by die inhabitants. The aft direfts 
that watchmen apprehending perfons fliall carry thent 
to the conflable of the night, who ftiall carry them be- 
fore a magiftrate. This aft ion was brought againft the 
Defendant for this detention and iniprifonment ; and it 
was contended that the power being given to the confta- 
bl(? of the night only, the beadle had no authority to de- 
tain and imprifon him. On the other hand, it was 
urged, that the dcfciulaiit was fuflicicntly a conflable for 
tlie pciformance of tin’s duty; and Mansfuld C, J. was 
of opinion tliat, without the aid of this aft', any watch- 
man inigln detain the PlaimifF, and carry him to a con- 
liable; and tii.it it would be the conftablc’s duty tofccure 
him whv.ni fj apprehended. 


l8io« 


Lawremce 


Hedgee* 


Hi- vcifJ. It wouiit be extremely mlfchievous if it 
were not fo. At every Old Jiaihy feflions numbers of 
perfons are convifted in coiifcquoncc ot their being ftop- 
ped by watchmen while tlicy arc carryiiig bundles in 
this way. 

IjAWRF.nce J. a woman walking up and down the 
ftreets to pick up intji^, a night-walker, may be appre- 
hended : ,yet hcr’s is a much lefs offence tliaii is here 
fufpefted. In 2 Rex v. Buotie^ is an indift,- 

ment 
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1 8 10. nicnt againll a conftablc for fufFcring a ftreet-wall/cr, 

taken up by a watclimi^ii, to efcape, 

R E N C E 

V, •- 

Heog£r. Cmambke J. The cafe of S<imt4cl v. Pay?iej Doug^ 359. 

was an arreft even in the day time, which was much 
flrongcr: but in the night, when the town is to be 
ufleep, and it is the* efpecial duty of thefc watchmen, 
and other^oflicers, to guard againft nvalefa£lors, it is 
highly ncceflary that they flioiild have fuch a power of 
detention. And, in this cafe, what do you talk of 
gvoundlcfs fufpicion ? There was abundant ground of 
fufplcion here. We fliould be vefy forry if the law were 
otherwife. 

Rule refufed. 


^une 26. Gairdner and Another v, Senhouse* 


on a 


any 


Upon a policy ^PHIS was an aflion upon a policy of infurance ou 
from London to voyage at and from London to Trlnidadf and aj 

TV/V/zV/r/iZ or the r 1 • 1 o *.7 nr • 11 

SpaniJ/j Mdiny ports oi diich.irge ni the hpamjh Main, all or 

with leave to call either, with leave to call at all or any of the Wijl India 
at all or any of ifl;uuls or fettlcnients, Jamaica and St. Domingo ex- 
oHcUlc^ients*^^^^ ccpted. And the infurance was declared to be on goods 
and with liberty on board the Good Hope, with liberty to touch and Hay 
to touch and ftay 

at any ports or places whatfoever and wherefoever, the a/Tured miift take all the 
ports at wliich he touches, in the fame fuccenion in which they occur in the 
courfc of his voyaj»c infured. 

But if he is loft in fleering for an ifland not in the outward coiirfe of his voyage 
to Trinidad, it is a queftion for the jury to confider, whether he had not aban- 
doned the intention of going to Trinidad, and reftriited himfclf to the rcfiduc of 


the voyage only. 

If ports of call are named in a policy in a fucce/Tiva order, the fhip muft take 
them in the fame fucceflion in which they arc named. 

If they are not named in any order in .he policy, tl^y muft be taken in the order 
in which they occui* in the ufual and moft convenient and practicable courfc of the 
voyage, not according to the ftiortcft geographical diftancca. 


at 
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at any ports and places whatfocvcr, to fcek, join, and 
exchange convoy, and to land, l6ad, barter, and ex- 
change goods, and take on board freight wherefoevtr 
(he might call or touch at, wltiiout being deemed a devia- 
tion, and without prejudice to that infurance, at a pre- 
mium of 10 guineas jtfr cenLy to return 4 per cerit. for 
convoy to the i (lands, and i per cent, for convoy from 
tlience the renunnder of the voyage, and arrivesf ox 2 per 
cent, ii the voyage eiid-i at TriniiLtd. Upon the trial of 
this Caufe at GuiULiHy at the fittings alter Hiniry term 
1810, before A'LinxJJeU the Uefendanths fiibfcrlp- 
tion was admitted, and the Plaintiff preved an adjuli- 
•ment, which was a lnvpvi 7 e upon the Defendants, who 
in confei|ueiice were (obliged to call the PLiinlitf’s wit- 
nclll's to prove the cafe, w'hich tliey relit d on it that tlie 
Plaintiff would be foiccd t«i prove, an 1 upon whofe tef- 
timony it appeal ctl that the fhip failed from Gravefendy 
w ith her cargo, coniliting of various articles, dedined 
for a market, (which it was fuppofed the tl'.cn cxpeiflcd 
capture of MavUn'i^uc would aiford,) under convoy of 
the Nalcid frigate, until the 3d of yipru\ when the vel- 
fels bounil for Surnuiniy IJediiCy and Denhinrniy and 
among them the C..0/I Ilc/pcy by fginl, p*trted conip.iny 
from the fiigate, (which w.u be uiid for JijrhJceSy) and 
proceeded under com oy uf a tkv*p of wav to Denuirafity 
and from tlience, after two days, ran down in fight luc- 
cclllvcly ot 7 l!'.'ipy St. Fin.e'itSy and St. T lu h, and 
touched at LLirtluiquey and, after four dr.ys ifay at t!ie 
latter iilaiul, finding no miikct, fr*prd her couile for 
the illand of St. I'Sni'iSy palling by St. Kitts : and in th'* 
nigl'it of the following day druck on the ylneir'tda reef, 
where tlie ihip was loll, but the c. rgo was laved and 
brought ill other veffels iui.) 71/ 1 ywlfcli nnuforiune 
on average lofs of 62 per cent. \\ \ '- incurred. The maf- 
ter had received, neither at home nor at atiy ot tlie , 
abovcmrntionod port.? wli-^rc 1 e c-ilbd tor IrturLurdioir, 
VoL. III. ( any 


1810. 

Oairdnea 
ant) Auucher 

V. 

SfiNKOUSC. 
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CAS1;S IN TRINITY TERIVf 
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GaIRDNI'R 
and AnitiUcr 

Sl^NMOUSEt 


•any DrdiTS to proceed to Trlnltlad or the SpatnJIj Mai/t, 
TJic defence fet up was that the vcflbl was guilty of a 
deviation ; for that ih.c was not entitled to touch at the 
ill.inds and fctticments in any other order of fucceflion 
tlian the geographical order in which they lay in the map, 
computing the Ihortell diftances from one to the otlter ; 
and calling firll at that which was neareft to England i 
or, othei^Anfc, that the adured was bound to take them 
in tlie order in which they were named in the policy : 
hut it was in evidence that it was evtrenicly eafy to run 
down in a few tlays before the wind from cither of the 
i'jitleinent.s to tlie iilands which lay more to the leeward, 
but that it was a courfe of greut delay and difficulty, 
again to heat up agninft the wind from the leeward 
ifiands to the &pawjb Main ,* and alliiming that the veflel 
was ilill Inlcndcd to go to the SpaniJIj Main or Trinidad^ 
or tome other of the lettlcments or iilands to windward, 
it would 1)0 a deviation to run down the wind to Mar-> 
Unique or S/. Thomas's lirft, and then to beat up to 
windward afterwards, inalmuch as, allJiongh a liberty 
wa-J given of touching and trading at alt the illaiulv, 
Si • Domingo and Ja^nuica exeepied, yet tlrat lihert \ 
nndl be excrcifed by touching at iliofe port:^ whicli ths 
jhip i 7 ieant to toucli at, in tlie fame fiicceHivc onler i-a 
■winch the feverai places occurreJ in the ufual and natural 
ifuuvfe of the voyage, witliout going backwards and for- 
waiaU. It was in evidence, tlvat it was not ufual to go 
to TnniJaiJ in order to go to the Spitni/h Alain: that a 
Ycll'el might have made Trinidad from the Spau'tjh Main 
in two nights, but that in beating up from that illand to 
Demaraya on the ^pani/Ii Alain ^ -a month might poffibly 
be confmned : that Demarara therefore was in the way ta 
Trinidad^ and alfo to AIariiiuque\ for an experienced 
feaman faid, that if he M'ere going to Demarara and Mar^ 
tinifjuCi he Ihould go to Devurara firft : that St. Dorrtinga 
and Jamaica would be out of the w^ay to the Spanijh 
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Main. Mansfield C. J. was of oj):iiion t?iat iiiiclcr tliefe 
circumftances, ami coniidcring thc<?xtenfive liberty given 
by the policy, the Plaintifl' might take the iflaiids a«id 
fettlements in the order moll convenient for himfelf. 
and was warranted in purfiiing tliis couvfe; and the 
fpccial jury found a vcrdicl for the Plaintiff. 

Vaughan Serjt. in Eajler term had obtained% rule nifi 
to fet afidc the verdict and have a new trial, upon the 
ground that as this policy did not contain the words 
“ backwards and forwards,” the fliip taking a home- 
ward direftion, before llie had reached her iihinvate port 
of difeharge, on her outward voyage, was a deviation 
according to the cafes of Lavahre v. IVilfon^ i Doug. 284. 
and Hcgg v. Horner^ l Marpal on Infitrances^ 19 1. He 
obferved that S/. Demingo and Jamaica^ the excepted 
i Hands, were in the dire£l courfe of the voyage from 
England to the Spani/h Mahi% wdiich greatly ftrengthonod 
the inference that the liberty was to call at the iflands 
only in the order in which they occurred in the courfe 
of the voyage. 

Shepherd and Btjl Serjts. in this term ftiewed caule. 
This veifel was travelling completely within the protec- 
tion of the policy, whicli gave her liberty lo go to a!) 
ports in the Spani/h Mai/iy and all ifl.nuls except Sf. 
thmingo .nul Janmica. The trade winds wliich prevail 
ui thofe feas, elVedf, tliat a perfon who lliould firft go to 
the mrthernmojl illand, and tlrence to the f.MthwarJy 
would be as many months in performing the voyage, as 
he would be days if he firft went to the foutherrnojl point. 
Deniarara was a port permitted by the policy, for though 
k is not a part of the Spjtnifj Mam, which lies only be* 
tween Vera Cruz and the Oronoh, it is one of the fettle* 
ments, (intending Britip fettlements,) mentioned in th^ 
policy, of which there arc but three, Dcmarara, Berbke, 

C 2 mi 
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Gairdnkr. 
anti Another 

V. 

StSHuUSE, 


and Sur'inaiu, The terms of the policy arc very large 
and peculiar : it poinfs out no fiicceirivc order in which 
th^f fevcr.il ports arc to be approached. \^AIatisJlcld C. J. 
It fcenis to rcfcmble the EiiJl [ndin policies, which have 
the words backwards and fcrwanls.] If the IMalntift 
IkuI a right to go at. all to Dtutaranty he had a right to 
take that an<l the iflands in the f^ine relative order in 
which alPfliips take them ; and ir.conlenabiy the bell 
courfe a failor can take, is,* to go to \\\^ foulhtiimioj} y^o\x\K 
of the voyage lirfl:, and then to run diAvii to windwaul ; 
and thii is tlie courfe M'hicli ^ccafioiis tlie lead rilk to 
the underwriters ; but t'lis p.(dicy in truth entitles the 
Plalntiir to viht tlie fevrral ports aiiv! illands in u liaterer 
order of fuccelFioii he I’n’efers- 


Cochdl and Vaughan Serjts. in fnppint of tlie rule. 
T'he Plaintiff nudl c.\ercife tlie liberty of cjlling at all 
thele feveial ports and illands, by calling at tliem in tlie 
courfe of the voyage infilled, which is liem Lcad.n to 
Trinidad and the Spanij’h Aiain. 'I'he DefLiuI.int does 
not complain of the Ihip going to Drr'jai ara^ but tlic 
deviation began from her leaving JJi 'nararaj \v hence Iho 
ran down to Afa^tinique and St. 'J’/yaunds. Tf fioin De^- 
nu/nira Ihc had run home, rlic underwriters would have 
Iiad no caufe to complain, hecanfe tlie fnoner the out- 
ward voyage is determined, the bettor ; but if Ibe turned 
about at DtJJiararay without proceeding to the Spanijh 
Alairif Ihe can afterwards call only at peats which lie In 
the homeward courfe of the preferibed vc'vago. It was 
in evidence, that for a Ihip leaving Dunamm to go to 
Alartifiique^ would be entirely out of lior coarfe from 
Demarara to Spanijh J^^uif!. Being :ii 7j;7//i//vn7, file 
fliould have fteered by I'chuyo^ior the Spani/h Alain. 
\^Lauurence ] . What lay ycju to llie oxocpiion ol St. Do- 
^jingo and Jnmaica ? Could it be ibid that they are in 
the courfe of the icyage ? Yet a (hip eafiiy runs down 
6 from 
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from citlicr of thofo i Hands to the Spat/i/Jt Ma'ni^ which 
lies to leeward of them.] If the 5 Hured made his elec- 
tion to go to D. Ju: thereby abandoned thofe 

parts of the voyage wliich lie had liberty to take in liis 
courfe tti Djiuurni-.t ; he ini^ht h.ivc taken .SV. Th^jinaSy 
the Virgin illaiuls, Vv!iere tlu Ihip was loR, and Ahirh^ 
n'tqttCy in their gcograplileal unler in going ont, and it 
would have b' en no deviation, hut he tales t^iein alter 
leaving Diinnrnr.i in the honieward courfe, and then 
goes out to the Sipivrjh Main agiiii. Befidcs tlie cafes 
of Lai'ibi\ V. a»id Y. Ihrner ; it was held 

ill 6 Term Rtp. ;;3i. Jm. 71 flaw IRahUxl'y on a policy at 
and frvim F'ljberrsw to (I'jHcnhurghy and back to Telth 
anti CorhciiTie^ t!iat althoii.di Crj^Kc/rzie was a bad liarbour 
aiul Le'^th a lecure one, a:id by difcliarging goods at 
f.yiihj the veil‘v‘l w'oiild h: li;>htcr anil lets end ingorod in 
entering CwlenzT^ yet a.-, hh^hv/e.iv lay the ueareil in the 
eOiiite <h' ('i ' x'W.ige, it wa-i a deviation to touch at Leith 
(h il, .Old thence go to L ikeazie. At irfden v. Riidy 
5 /V';/, 57 :. Eobhy .11 and from LiverpyJ 10 PaLniko^ 
ATfj'tr.a, X '/ ' a.ul ''/»*;/, nvovidet! the French ihoidd 
I’.ot be .ir L ■ ;1 tl;? ililp el out for X.ip'n » only, and 
it wr- urg ’d hn i'e v. a > no meeption of the voyage in- 
lur'd \ but .1. il.e w.i^ e.ptin\d bclv)re Hie came to tiie 
fbv’idiiig pe'.n.r, hJl /•.' ■ ..tX' C\ J. held tliat the rilk 

was c.jveu’d, hut .'li.it ii ihe h.id* gone to more tlian oiu* 
of the ])1 u\'S nmnd in :!ie judlcv, Ihe mull have taken 
tliein in rlie oiaKi in w’hicli they were named, 
[/At'Z/f J. TiiCie i.'i lomeriiing paiticular in this policy, 
wdiieli Iras not iieeii noticed, that the allured might end 
where Ik* ple.ifed : lie niiglit have ended at 'FriiTulaily if 
lie Iiad pleafod, or he might end at Si, Thomas*^, j and it 
would have been a pro*pcr point- to leave to tlio jury^ 
w'hether lie liad not abaudonetl the refidue of the voyage, 
feeing whither he is bound, and having no orders for* 
Jrjm(b(li nor any cargo for Trinidad, Lau'renee J, 
C 3 The 
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Gairdner 
and Another 


V, 

Senhouse. 

« 


/ 

The defendant’s beft argument is to contend tliat the 
voyage was over, and* that the Ihip was loft, not on hef 
outward voyage, but on her homeward voyage, which 
was not infured by this policy.] 

Cur, ndv, vult* 


On the following day the opinion of the Court wa^ 
delivered by 

Mansfield C. J. The fliip having got to Dtr,narara^ 
file feems to have given up all idea of going to tlic 
SpaniJIj Main ; for flie is going to Mariinique^ and the 
captain had no inftrudiions for Trinidad^ cither from 
England or Dcmarara : and the touching at Mariintque 
feems, as far as I can judge, quite inconfiftent with the 
profecution of the voyage to Trinidad or the Spani/Jj 
Main, 'fbe fhip thence goes to St, ThojuaSy probably for 
a commercial purpofe, but it is quite (nil of the voyape 
to Trinidad : and it feems alfo out of the Voyage to the 
SpaniJ/t Main, At the trial the Defendant was not fo 
well prepared for trial as might be, for reafons of fur- 
prize which he has alhgiied : tl ;3 afliired contended at 
trial that he had a right to go to 67. Thomas's lirft, and 
then to Trhudady as within the liberty; and I dire<ilcd 
the jury accordingly: fo that it lias never been left 
diftinftly to tlic jury, whether llu' lliip v/.is in licr voy- 
age to Trinidad at the time of her lofs 5 anil though at 
the trial I was ftruck with the I.irgcnefs of thelc words, 
as giving liberty to tlic fb’p to go any wlicre Ihc plcafc^', 
to any illand, in any courfc, it inuft be confined to the 
voyage infured, that is, to fome port in the courfeof the 
voyage to Trinidad and the SpcniJlj Alain ; otherwife I 
do not fee where the voyage is to end : they might make 
it laft two years, by going to every Weji India ifland, ex- 
cept St, Domingo And Jamaica : and the larger the words 
are, the more neceflary is this conftruftion, clfe the fliip 
might trade and barter without any termination ; it is 

therefore 
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tliercfore very fit there fliould be a new trial in this 
caufe, not waiting for anotlier cairfc to be tried ; and as 
it was not tried owing to my mifunderdanding of the 
policy, it muil be without cods. Lnvabre v. JVilfon is 
very ftrong, and the cafe of v. Hor^ur^ in 
is prodigioufly ftrong, for the numb.cr of ports in Portu^ 
gal being very fmall, and the extent of the coaft fliort, 
there is the lefs necelJity for the rcftrivlion ol* taking it 
in the courfe of the voyage* from Lomhn to Portugal : 
but for thefc reafoiis we tlilnk this liberty nnift be rc- 
ftridted to places to be.taken in the couife of the voyage 
from Lofttlon to TrinkLid and the Spani/h and that 

there mull be a new trial. 


a? 


Gairdner. 
and Another 

V, 

SliNKUUSE* 


Rule abfoliUe* 
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June * 7 . 


Morris Edcington. 


No way, or 
other cafcniei:t\ 
can fiibfid in land 
of which there 
is an unity of 
pofleflioB. 

But if a Ic flTor, 
having ufed con • 


in evidence that 
there was fome 
way appurlenan 
in alUrifi /oio, t o 


was an aflion brought by a tenant againft his 
leflbr upon the covenant in a Icafe for quiet enjoy- 
ment, and charging the Defendant with having ob- 
ftrudled way thereby demifed. ^ TIic Defendant, by 
his Icafc, demifed all that, part of all thofe meduages 
or tenements and prcnilfes called the rt-;;. ' Rr.gged 
venient ways over Staff in the north-cafl; corner of Sinithffldy fitiiate 

his own aHjuining Qf gateway or entrance to the pre- 

hnd dining his much of the fan! n^clTuagc as extends 

dfirnifes premifes over the gateway, and the room or apartn rnt adjoining 
with all ways to the gateway on the eafl fide thereof, then lately ufed 

unlcfs^rbe^flicwn ^ kitchen to the faid meffiiage, but then converted 
into a tap-room, and the cellar below the fame ; together 
with full ingrels, egrefs, and regvefs out of and into the 
It'iTor, lying beyond the faid gateway, at all 
faiisfy the words feafonable times of the day, with horfes and carts, for 

of the grant, it dcpofiling porter, wine, and liquors in the cellars, and 

lhall be intended away the cafks, [this was not the riglit of w.ny 

that he meant the \ , i n .-v i i 

ways ufed, a-id ''''hich was chafged to have been obftriKteil,] and all 

they Hull pals, other ways and eafements to the faid ilevifed premifes 

though he mifcall belonging and appertaining. Kxcept and referved to 

them appime- ^ ToonitTy (the ground landlord,) and to the Defeiulant, 

nant. Per Mans- ^ \ y 

JleU C. J. 

An action on the covenant for qniet enjoyment may be maiuiair.cd for the dif- 
turbance of a way of iieccflTity. Per Mansfuld C. J. 

Whether a way of ncccflity fliall be the w'ay molt convenient to the IcflTee ? Seijih, 
acc. per Man^fidd C. J- 

A lenfe demifed a meiruage, confiOing of two parts> feparated by intervening re- 
ferved land, fubjeiled only to a fpocific right of way for the lelfee to a third building 
for a Ipecific purpofe, which rtfervation, ftri4tly interpreted, wouM preclude him 
from all accefs to the one part, which was acceflible only b^ eroding the referved land, 
in one of two direflions, the one by entering it from the reliduc of the demifed pre- 
roifes ; the other, and far the more convenient, by entering it from a public, ftrect ; 
held that the leflee Was entitled to a way acrofs the referved land from the public 
ftrect to that part. 

all 
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;ill other pvcmilcs not thereby particul.irly dcpiifeJ, and 
alfo rclerving the faid gateway or entrance, and the yn d, 
and the warehoufe tlien lately erected over the Time, 
occupied by Palthorpe^ lubjecl to the right of w.iy and 
pair.ige afoH'faid, and all the buildings on the call and 
north fides tliercof. The Deieriiant pleaded, firft, that 
he iuilrred to enjoy : fecondly, that he did not obthnicl. 
Ui ion tlie trial of tlii.i c.aiiic, at the fittiny^s aJiter HiLiry 
tevjn iSiO, at Guildhall^ Aftin^jirldC. it ap-» 

peared in evidence that tho yard and v/aivliuule reierved 
ill the Ic.il'c were ulcd by con'inicn c 'nier:^ who nnloadod 
tliolr waggons -and depi’iked vuinable goods there: that 
the appr{»ach tliercto was tlirongh tlie th^* referved gate- 
way, and thence forward ; and th.’t tlie molt obvioiw 
and ulnal aj)pvoacli to tlie t ip-room from ihe public llvt-el 
was tlnough tlie fame g.it-UMy, upon entering which 
the door ol ilie tip-ioom waj leen on the cidern ftdc oi 
it, witli a iinger-board fixed up, which had been placed 
thoic wiille tr»e lefliir occupied the premires, pclnung 
and directing M :hv* tap-roonid’ 'That for the leeii- 
rity of i!ui carrl^i’s j*;oodb ilcpoiitcd in the yard, the de- 
fend int c a.nio'l die great gates of the gateway or entrance, 
which abut upon the public tlreet, to be ciofed every 
nlglit hcr\^•C’cn f-c aiul reven v'\lo>'k, a.nd reruied after 
liiat time to (jpen then; for ihe athn’.ihoa of pcrions jre- 
(piie.itin ; t:ic T ip-roo\n. Theriuiitlir himfelf Ind for- 
merly ivcpt tlii^ P’.ibiic-liouiV, a.al convertcil the kitchen 
to a tap rcuni, and while he kept it himfelf, and until, 
and ..t t],o time of making this demife, the acceU 
allowed h r cnlforncrs to the tap-room was the obvioiiS 
and public one of entering from tlie public ftrot t through 
tlie gateway mentioned in tlie leafe, which at that time 
was not accuiloiiM^ to 'be ciofed till ten or eleven at 
night. It was pfoved that on the wcllern fide of the 
gateway was a conee-roo;n, Inving a door in front* 
opering to the public itrect, for pet Tons frequenting it 

to 
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I 

to enter ; and communicating with the refidue of the 
demifed mefluagc by a door on the back part of the 
coKee-room, the coffee-room communicated with one 
end of a paflage which ran behind it, and the other end 
whereof communicated with the referved gateway ; 
being the paflage thifough which dinners were conveyed 
from the tap-room, while it was the kitchen, to the 
coftee-roo!n, and through which liquors from the tap- 
room were ftill brought thither 5 fo that when the great 
gates were clofed, perfons might enter the coflFec-room 
from the ftreet, go through it into this paflTage, and along 
this paflage into the gateway, and crofling the gateway, 
would find tliemfelves in the tap-room ; but this approach 
to the tap-room being lefs public and obvious, invited 
fewer cuftomers at night after the great gates were fliut, 
and the PlainiilT had in confeqiicncc experienced a lofs 
in his trade. The defendant contcndcvl, that the ex cop- 
tions in the leafe precluded the Plaintiff from iding any 
right of way, except the right ol way to the cellar through 
the gateway with liquors, which was exprcfsly granted 
to him, and the right to enter the demifed premifes 
through fhe public door of tlie cofTce-room, and from 
thence to go by a way of neceflity from the wellcrn part 
of the mefTuage acrofs the referved gateway to the tap- 
room : for the plaintiff it was contended, that he was en- 
titled to have accefs to the tap* room from the (Ircet 
through the gateway at all times, and the jury found 
a verdift for the Plaintiff, 

Shepherd Serjt., in Eajier term, moved for a rule uiji 
to fet afide the verdict and have a new trial, upon the 
ground that it appeared by the evidence, that no fuch 
way was demifed as the way which was proved to be 
obftru^led. The leafe, granting only one fpecific right 
of way up the gateway for certain fpecific purpofes, and 
referving the foil of the gateway itfelf, fubjeft to the 

12 right 
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tight fo exprefsly granted, evidently difaffirmed the ex- . 
iftence of any other right of way over that foil, than the 
way exprefled, for exprejpo untus ejl exclufto alterius ; ^nd 
the tenant could not claim it as a way appurtenant, in- 
afmuch as a leflbr cannot have an eafement appurtenant 
to be exercifed in his own land, anc\ confecjuently cannot 
demifc any, eo mmine : but even if he could, this ex- 
prefs definition of what ways fliall be grantd^l aud paft 
thereby, over-rides and curtails the eired of the general 
words. He had a way to his tap-room through his other 
premifes, therefore he , was not entitled to this as a wav 
of neceflity. The Court granted a rule //j/7. 

Lens and Scrjts*, in this term fhewed caiife. 

They contended that every fpccics of enjoyment of the 
premifes which the lelTor ufed before the Icafe, would 
pafs by the words belonging and appertaining j they are 
equivalent to a demifc, /nw ample moih as the IclTor be- 
fore held the premifes. "^Jieath and Cbamhrt Jv. Where 
that is Intended, is it not ufual to exprefs it by the 
phrafe « therewith nfed ?”] 'llie leflbr left in the gateway 
a finger-board, dirc£ling « to the tap-room fo that if 
he did not mean to pafs this way, he was praclifmg a 
fraud upon the PlaintilF. Archer v. Bennet^ r Lev, 131. 
Where one feifed of two mills for grinding oatmeal, and 
part of a clofe, on which was a kiln for drying the oats, 
fold the mills, cum perltncntih^ Windham J. held, that the 
kiln might pafs as part of the mills. And by the grant 
of a mefluage, conduits and water-pipes, laid in the ven- 
dor's land, will pafs as parcel, although they are remote. 
Nicholas V. Chamberlayne^ Cro. Jar, 7 21- acc. And that, 
though upon fale of the houfe, the land be excepted, or 
upon fale of the land^ the houfe be excepted •, and the 
conduit and water-pipes pafs with the houfe, becaufe it 
is neceflary and quaji appendant thereto. Genmfigs,\, 
Lale^ Cro^ Car, j 6 g. Land may be appertaining to a 
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houfe, as well in the King’s cafe as of a common perfon, 
where it hath been Jet and occupied for a convenient 
time. The refervation in the leafe and the fpecial grant 
prove nothing, for the broad door of the cellar, tlirough 
which only the butts of liquor could be conveyed, was 
in the yard refervcjJ, beyond the gateway, fo that a 
fpecial grant might be neceflary to give him an extraor- 
dinary mc^le of accofs to that door; but it does not 
therefore follow, that thj c\preilion of that fpecial and 
particular way over the foil of the gateway, excludes this, 
to which the Plaintiff' is entitled .as one of the ordinary 
and ncceffary ways of approach belonging to the pre- 
mifes. {^Lanjurence J. Does not the Def- iulant’s argument 
extend equally to preclude the accefs from the coffee-room 
and the refidue of the mefluage to the tap-room ? Both 
approaches, being acrofs the gateway, would b? equally 
cutoff, ilntisficld What is the meaning of the 

word necefldvy in this cafe ? It is poffible to get to the 
tap-roomtanother way, through the coffVe-room ; but if 
it means nccoffary for the nioft convenient enjoyment of 
the tap-room, the one way as iiectdlary as the other. 
LanvrciiCL^ J. The way granted for litpiors is a way 
through the veferved private yard, -and the grant fays 
nothing about a w'ay through the gateway.] It is llicrc- 
fore unneceffary to labour the point, tli.it tliis way is 
not excluded by tlie expreflion of the other w.iy \ and 
this way, inafmuch as it was before iifed by the leflbr, 
paffecl to the plaintifF. This cafe is very diflinguilirable 
from Clements v. Lambert^ antCy i. 205. A way is not 
like common : the one is a proJit apprcndrcy the other 
merely an cafement. \^La*iureTice J. In ftriclnefo of law, 
both are extinguiflied by unity of pofleffion.] 

Shepherd in fupport of his rule. There is no diftinc- 
tion between common and way in this refpeft j both 
mhft be claimed either by prefeription or grant. The 
queflion upon thefe ilTucs is, whether the Defendant has 
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interrupted the plaintiff in the exercife of any right which 
was dcmlfcd to ^him, either as appurtenant, or as efpe- 
cially granted by this leafe. If the words there>^ith 
ufed had been inferted here, ways extinguiflied by unity 
of pofl'eflion would have been thereby revived and would 
pafs. Clements v. Lambert is direftly in point: the 
words “ belonging and appertaining*^ were there enj- 
ploycd, which wxre infuflicient, and it was ludd tjiat if 
the decils liad contained the words ** therewith ufed,*' it 
would have lutHced. Tliis \^y was in like manner 
ufed and enjoyed at the time of the demife, as that com- 
mon was, but it was not a appurtenant or belonging, 
becaufe it was over the land of the fame owner. Archer 
V. Bennett does not apply, for the quelkion was there 
made, wlictlier the kiln could pafs hs appurtenant to 
the mill, and it was held it could not, for that land could 
not be appurtenant to land, though it might pats as pai- 
cch It is not neceflary to enquire, whether the opinion 
of Wyndham J. was found law, bvit it is not applicable 
here. BradJfjau' v. Lyr^ liL 570* tind WorleJg v. 
Kin^swlly 2AnderfoN^ 1 68. S. C. Cro, El, 794. are ac- 
cording. \^MaiisJiildC. h What right of way to the 
tap-room had llie plain li IT, if he had not the way con- 
tended foi ?] It does not nccelTirily follow that any 
way was CAprefsly demiffd ; and if none was demifed, 
the law would give the plaintiff a way of neceffity \ but 
he could not upon ilude liTucs recover for obftrudTing a 
way of ncceility. Upon the face of this leafe it cer- 
tainly was intended to prevent thp party’s having the 
fame accefs from Smltljield to the premifes which had 
been formerly ufed : for tliore is an exprefs demife of a 
way for horfes out of and into tlie faid yard^ to convey 
liquor to and from the cellar, at all feafonable times of 
the day : but if the plaintiff’s argument is right, all thefe 
words werv' fupevlluous, for he had all thefe privileges 
without any fpecinc grant, inafmwch a« the defendanf*, 
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while he occupied the prcniifes himfelf, ufed his cellar 
ab well as his tap-room, and he has, not more exprcfsly 
referved his yard than his gateway. [^Lawrence J. In 
order to get to the yard, and to ufe the right of way up 
the yard> the plaintifF muft lirft go through die gate- 
way : yet he grants no right of way up the gateway, not 
even to go with liquors to the cellar, but the right of 
way gi anl^d is over the yard only ; and the other claufe, 
which rclervcs the gateway, fubjeft to the faid right of 
way to the cellar, provIS nothing by proving too much, 
for it equally dellroys the right of way to the tap-room 
from the coircc-room.] It is nt)t neceflary to difputc 
that ; the iflue here is, whether we have obllrufted a 
way demifed by the leafe, which the Defendant has not 
done. If, the Defendant obftrufts the plaintifF’s way of 
iiccoflity, he has another remedy by addon on the cafe, 
it is not by an addon on this covenant. And it does not 
follow, becaufc the Defendant is not at liberty to ob- 
ftrudl the path which goes acrofs the gateway from the 
tap-room to the colFee-rooin, that he therefore may 
not obltrudf die accefs from SmithJiM to the tap-room. 
The Defendant, therefore, i^ entitled to a new trial. 


Mansfield C. J. The cafe certainly has admitted of 
fonie curious argument, and very well bottomed in the 
cafe of Clement v. Lambert ; and no doubt a right of’ 
way, like a right of common, mull be claimed as appur- 
tenant \ and if either hath been extinguilhed by unity of 
pofleflion, it will no longer pafs by the name of appur- 
tenant : but there is a wide dilFcrencc between a leafe or 
a grant with cafements ovcf other foreign land, and a 
grant where the eafements are in the leflbr’s land. ^11 
deeds are to be mod ftrongly taken againft the maker | 
and all deeds and writings are to be taken fecundum fuh^ 
je6lam materiam. Now what is the cafe here ? Ther^ 
U no way that we bear of, at all^ belonging to thefe pre» 



I 

IK THE FirTlET?! YeAR OF GEORGE in. 


mifesi except the way over the land in queflion. Now, 
as we hear of no other ways, and as it is impoilible that 
thefe parties, who are {a) fuppofed neceflarily to undcr- 
ftand the law, could fuppofe thefe ways were ways appur- 
tenant : they therefore meant tliem, being the only fub- 
(ifting ways, by the improper name of ways appurte- 
nant, I fay notliiiig of what is a way of ncceflity ; I know 
not how it has been expounded, but it would not be a 
great ftretch to call that a neceflary way, withoift which 
the moft convenient and reafjflable mode of enjoying 
the premifes could not be had. Then what are the cir- 
cumilances of this cafe ? Firft, it is much more con. 
venient for any one to go to the tap-room through the 
gateway than through the coffee-room. And it is much 
more convenient to carry out beer through tlie gateway 
than through the coffee-room. Can it then be doubted 
that the intent was to give the fame ufe of the way over 
the gateway, as the leflbr before ufed lo have ? An ar- 
gument lias been built on the refervation of the gateway 
and yard, fubjcct to the right of way with carriages and 
liquors to the cellar : but that is a particular fort of way, 
and has no connexion or reference at all with this way con- 
tended for, or tile ufe of the tap-room. It is faid, if this was 
a neceifary w^^y, it could not pafs by this deed j that I do^ 
not at all uncjcrlland ; if thore be any right of way at 
all, it mu ft pafs under this leafc, under which the Plain- 
tiff* holds the prfemifes. The argument founded on the ex- 
preflion of the fpecial right of way goes too far ; for if it 
deprives the Plaintiff of this way, it deprives him of all 
ways to the tap-room. This does not at all break in upon 
pr affe£l the authority of Clements v. Lambert^ and the 
other cafes, on which it is lield that cafements are ex« 
tinguiflied by unity of pofTeffiont 
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Vaughan C. J. that it is not 
neceOary the IcfTor and lefTce 
ihc^uld uiiderftand what are co« 
ftmanu in law, Hajes v. 


erjlaffe^ Vang, i ; cited with 
approbation by the Mafter of 
the Rolls in Fitzgerald v. FaU' 
conherg, Fitz* 219. 
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Lawrence J. Your argument derived from the 
prefs grant of the right of way to the cellar does not 
ftaiid on good foundation : if that had not been granted 
efpecially, a general right of paflage tlirough the yard 
to and from the cellar for all purpofcs might havepaflcd, 
not only to and fropi JV^ but to and from 

other places ; fo that it was for the Icllbr’s intereft; that 
a fpcciul gfaiit -Was introduced as a reftridlioii. 

Rule dilcliarged. 


^itne a;. 


IIuRST V . Holding. 


A broker pnr. '"PpHS wa$ an adtlon for money lent, and upon an aC* 

commilJion at a trial of the caiifo at the 

month’s credit, Gnihlh/iU fittings after Hilary term i8io, before Mam- 
and pays duties C, J,, the proof was, that the Defendant, who rc- 
©n tliciny and Livtvpooly having written to the PJaiiitIfF on the 

place of the pur- 7th of Fcbritary to piirchalc him 33 bags of damaged 
chafer’s abode, fiurat cottons at 2 ^( 1 . per lb., to be paid for in one 
configned to his j^ionlh, with the ufual Eajl hnHa Company’s allowance ; 
feller being fear- the riaintill, on the ninth, bought cottons for Icfs than 
ful of the pur- the price named, to be paid for in one month ; and at the 
chafer's Cl edit, f paid 87/. I 2 s. for cilftom-houfo dii- 

procurcsilie (^j/. more, as the allowance to the Eafl ludla 

broker to delay ' , , r i 

thcanivalof the Company, and, on the ilth, fent the cottons to the 

goods till the Axe Inn in AUUrnmnburyy to be forwarded by the Pad^ 
month’s credit is Canal to Liverp^olj but with inftruftions to dc- 

tendeMhem^to^' them to the Plaiiniff*’s order. They were for- 
the buyer on Warded on the 1 3 th from Axe. Whitley, who had 

payment of the fojj the cottons, afterwards heaving rumours difadvan- 
price, where- 
upon they are 

refufed. Held th .Hhc broker can neither recover the price, duties, or commifiicn, 
in an adlion for mone; paid. 


tageoiM 
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tageous to the credit of the Defendant, applied to the 
PlaiiitilT to flop the cottons, who, in confequence, on 
the 27th, gave diredHons at the yixeinn that the cottons 
fliould not be delivered to the Defendant otlierwife than 
upon payment of the price. The perfon wlio received 
tliis order wrote to his agent in Liverpool accordingly on 
tlie fame day, and the goods did not arrive in Liverpool 
till the loth of March^ when the 'montii's crt*dit was 
expired. The carriers at Lifyerpool^ by the PJaintiff's 
direftion, upon the day after their arrival, tendered the 
cottons to tlie Defendant, upon payment of the money, 
but he refufed to accept them or pay for them : upon 
which the Plaintiff, who had in the mean time on tlie 
lull of March IVhitlcy 407/. 12/. 4^. for the price 
of the cottons, by the fame agent fold them on the 19th 
of May by audlioii at Liverpool^ for the account of the 
Defendant, It was in evidence, that the Plaintiff w^as 
in the pradlice of buying cottons, as broker, for tli$ 
Defendant 5 and it was alleged that his ufual courfe of 
ilealing war» to fond them to the Axe in Aldermnnhttryy tO 
be forwarded to Liverpool to be delivered to his own or- 
der. This a£lion was brought to recover the price of 
the cottons, w'hich the Plaintiff had paid to Whitley ; the 
duties lie had paid at the cuftom-houfc ; the allowances 
he had paid to the Eajl Lidia Company j and his own 
commiflion for purchafing them. Mansfield C. J. 
thought he was not entitled to recover cither \ and the 
jury, under his direftion, found a vcrdifl for the De* 
fendant, witli liberty to move to enter a vcrdifl for the 
Plaintiff for 87/. i2/. the amount of the duties paid 
the cuftom-houfe, if the Court fhould be of opinion that 
he was entitled to recover that fum. 

Vaughan^ex]U in Eafier term moved, as well upon the 
point referved, as upon the ground that tlie plaintiff was • 

VoL. Ilh D entitled 
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entitled to recover the commiffioii, which he had earned 
by making the purchafe, at a time anterior to any mif- 
cdndi|<£I in himfelf, and which he could not forfeit by 
what happened afterwards. 


Shepherdj and Bejf^ Serjts., on this day, fliewed caufe 
againft the rule on botli grounds : the goods being bought 
at a month’s credit, the purchafer is entitled to infifl; 
upon their being delivered in the ordinary courfe of 
trade j but contrary thereto, the goods are detained by 
the Plaintiff’s procurement until the month is expired, 
and are dircdled to be then delivered only upon payment 
of the price. The broker is not cMtitled to his commif- 
fion unlcfs he does his duty, which he violates by Hop- 
ping the goods from coming to Ins employees hands. If 
Whiilcyy of himfelf, without the aid of the Plaintiff, 
had flopped the cottons, the Plaintiff might have re- 
covered ; but, under the prefent circumflances, if he 
were agent for both parties, yet if he forwarded the in- 
tcrells of the one, by facrilicing tliofe of the other, he 
is not entitled to recover rommiffion againft the latter. 
The fame reafoii prevents his recovering the duty, for if 
he were entitled to recover it againft the Defendant, he 
would receive it twice over ; for he is already repaid 
the duties, inafmuch as he has fold the goods, 
iiicre.ifcd in value by the amount of tlie duties paid, 
and has received the price, and therein the amount of 
the duties, from thelaft purchafer. Even if the Defend- 
ant, and not the Plaintiff^ had prevented the bargain be- 
ing completed, the Plaiutitf could not have recovered 
commiffion, which is not ilue till the completion of the 
contra£l ; thougli he might have maintained an a6lion 
againft the Defendant for preventing him, as broker, 
from completing a purchafe upon which he would hav(^ 
been entitled to commiffion. 

Vatighsui 
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Vaughan injfupport of his rule. Tlie plaintiff pays 
the fums of 87/. la/. for the duties, and 6i/. for al- 
lowances to the Eaji India Company on the lotb of Fe^ 
bruary^ upon the taking the goods from the India^houfi^ 
in the due difeharge of his duty, in purfuance of the in- 
ftruflions given him on the yth* Hp was bound to pay 
thefe fums ; for he could not otherwife get the cottons 
out of the warehoufe. He was on that day therefore 
entitled to be repaid thefe fums y it was a vefted right. 
On the j I til he delivered the goods at the Axe^ wliich 
was a delivery to the De/endant, whence they are for- 
warded on the iBth^ and although on tlie 27th the 
Plaintiff gives direftions at the Axe that the goods fliall 
not be forwarded, yet they were then out of the power 
of the carriers there, and the order was inoperative. 
No adlion could be maintained againft the Plaintiff for 
mifeonJuft ; but if any could, yet that would not va- 
cate his right to recover thefe debts already incurred ; 
and as it is not the courfe of trade for brokers to charge 
intereft on the fums they advance, his only compenfation 
for thefe advances is in the fhape of the commiflion, 
which is therefore due. It was not in proof that the 
goods were flopped in confcquencc of the imprudent 
order given on the 27th, and fraud is not to be in- 
ferred. 
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Mansfield C. J. I do not know that the Plaintiff Is en- 
titled even to the duties, though it may be a very hard cafe. 
For what is the cafe i The plaintiffbuys cottons according 
to his inftruflions, and fends them, and by fomc accident 
they do not fet out till the i8th. It is in evidence that they 
were flopped on the canal, the Plaintiff fays, by the fel- 
ler; but if fo, the feller •could have known where to 
flop them only by communication with the Plaintiff: 
when they arrive and are offered to the Defendant h« 
will not take them, the price had then fallen. Tlie 
D 2 PkintijlF 
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Plaintiff writes on the 27th, the price of the goods not 
then being payable, to ftop themi unlefs upon payment 
of* the money. 1 have no note of any evidence that, the 
Plaintiff had previoully fent to Liverpool other goods di- 
rected to his own order. On the nth the Plaintiff pays 
voluntarily for the goods, not in confequence of any di- 
reftion from the Defendant. So long after as the 19th of 
May^ thJ; Plaintiff himfelf takes ihe goods and fells 
them. If lie did it out of honor to fave the Defend., 
ant’s credit, the utmoft he could do would be, on paying 
Whitley^ to be permitted to fue the Defendant in Whitleft 
name for the price of the goods. Inftead of that he pays 
the money, and endeavours, in a Oiort way, to recover 
for money paid. Having himfelf taken poffeffion of 
the goods, what right has he to charge the commiflion ? 
As for the duties, he is paid them in the increafed price 
of goods which he receives. 


HEATft J. The difficulties under which the Plainiff 
labours, he has brought on himfelf by deferting his duty 
as a broker. 


Lawrence J. It w.is admitted by the Plaintiff’s 
counfcl, that if, through the niifcondufl: of the Plaintiff, 
the Defendant docs not get the goods, the Defendant is 
not bound to pay fur them. Now, as far as the evidence 
goes, it appears that the goods arrived on the loth of 
March : that on the nth the Plaintiff took to the goods, 
and afterwards fold them. There is therefore every rea- 
fon to believe that die non-delivery vras occafioncd by the 
aft of the broker himfelf. 

Chamdre j. Certainly there was no delay in making 
the purchafe ; but the delivery at the Axe is not a deli- 
very to the Defendant ; becaufe the Plaintiff fends them 
to be delivered to his own order, and before their arrival 

at 
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at Liverpool he fends orders that they fliall not be deli- 
vered to the Defendant till the time of credit is up : 
having then taken the goods, how can he pofiibly re- 
cover either for commiflion or for the money paid in his 
own wrong for the goods ? 

• Rule difeharged. 


Hurst 

V. 

Holding 


Lynch and Jones v. Hamilton* 


June a 8. 


T^HIS was an aftion brought upon two policies of in- An infurer is 
fiirancc eflecfed by the Plainrilf Jones y who’ was an coiti- 

1 'i'»i • miMii.' i»c If* the # 

infuraiicc-broker, for himleif and his puriner the Flam- any 

titF Lynch. The firft policy bore date on the 17th of inrdligrnce he 

September y and the focond on the 26th of November 1808. *^'***^ which may 

The infurance in both was ‘‘ at and from all or any of 

' wncMicr he u’lll 

the Canary iflaiuLs to I.ondo?iy with leave to carry fiinu- infrire ai all, and 

lated papers, and the King’s licence, upon any kind of ''** whnt pr#*mium 

goods or merchandizes on board the good finp or veflel, ^^\vhc'heMn 

fay fliip or Ihips,” valued, and declared to be on goods ir-.p or 

as intcrclt might appear, at ten guineas per cent.y to re- It’ a fl>ip is ad* 

^iirn three per cent, for licence or arrival.’’ The FlaintifFs he m 

^ ^ d.ingrr, and the 

declared the infurance to attach on goods laden on board a 

theFriemf/hipy yinnaMarganty and Prtfulcnt. ThedeClara- P''lii.7 on lliip or 

tion averred that the Plaintiff was interofted to the amount 

of all the moiv'y iiifurcd ; and further ftated that the Prejt^ clan^^er is c nc of 

dent was captured on the 18th of Novemhery and tlvat an them, without 

average lofs was fuftainod upon the goods on bowud tlic Ftei ijr theftiips 
,, . r A ^ rrti 1 1 V *1 n-inu's, this is A 

trtmdjhip by penis of the leas. The latter lots was paid ^^.^^ncH.dment 

into court. v inch avoids Ih® 

policy. 

Allhougdi the rumour wastfalfc. 

If an infurer effects a policy on fliip or (hips knowing their names, but not com* 
municaling them, that the policy is void ; fiich an infurance being tanta- 
mount to a reprefeutalton that he does not know by what fhip.> the goods will 


Upon 
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tJpon the trial of this caufe at the Guildhall fittings aftcf 
laft Hilary term before Mansfield C. J., it appeared that 
the Plaintiff* Jones had, vaAugufi 1808, effefted a policy 
on goods by the Anna Margaret^ by which fliip he ex-* 
pefted them to come ; but in confeqiicnce of inftruc- 
tions from Lynch who was then at Tenertjfey ftating 
that the goods would be fent home in (hip or (hips, that 
policy was cancelled, and the policy of the 17th Sep^ 
temher was efFe£led. Lynch fliipped this adventure on 
board the FriendJI)ipy Prefidenty and Anna Margaret ; 
and himfclf returned to England by the Anna Margarety 
which failed before the PrefiJent, Finding, on his arri* 
val, that the policies then elVefted fv'll fliort by 4000/. of 
the whole amount of his intereft, he catifed Jones to ef- 
fect the policy of the 26th of November, The follow- 
ing paper was polled up in a confpicuous part of Lloyd^s 
coffee-houfe on the 2 2d November y and continued there 
till the time of effefting the policy. I'hc Howardy 
“ Alafif mafler, arrived off Dover, from Teneriffe. Off 
the Salvagesy on the 27th day of Odober, being one 
day’s fail from Lancerotto, (lie ftll in with the Pre^ 
fidenty Owings mafter : (he obferved the Prefident near 
on the larboard bow: (he appeared labouring much, and 
to he very leaky and deep laden.” rTones at that time 
knew the Prefident to be a (Inp on board of which part 
of the goods infured was laden, and had the bills of lad-» 
ing in his pofleffion. lie did not communicate to the 
underwriter this circumftancc, nor the letter, which 
was polled up, and which he had feen : but the letter 
was notorious, and the Defendant had equal opportui- 
nities with himfelf of feeing it. Owings, tlie captain, be-* 
ing called, proved, that on the i8tH of November his 
Clip the Prefident was capture# by a French privateer at 
the back of the Ifle of Weight, being then perfeftly in 
jgood time : that on the 27th of Odober, when he faw the 
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Hcxvard, Marjb mailer, the Prefdent was in good order, 
perfe£lly fea-worthy, and neither leaky nor deeply laden, 
and that he had no communication wliatever with the 
Howard, SA^y^/vrrfSerjt., for the Defendant, contended 
that the Plaintifl’ could not recover upon this fecond poli- 
cy, for that he ought to have communicated to the under- 
writer both tiils paper and the fail that the Prjfident was 
covered by the policy ; and urged that the contealmeiit 
of cither of thefe circuinftanc&s would avoid the con- 
trail. One of tlie jury raifed the qiiellion whether a 
policy could legally be eflcilcd on fliip or fliips, without 
naming them, if they were then known to the infurer \ 
to which his Lordlhip anfwered, that it had never yet 
been decided that a policy was void on that ground 
alone i but he left it to the jury whether the intelligence 
contained in the letter was not material to be comnnini- 
cated to the underwriter •, and whether that communica- 
tion had been made. 'The jury found a verdiil for the 
Defendant. 


i8io« 

Lynch 


V, 

Hamilton* 


Vaughan Serjt. in Pajler term obtained a rule mfi to fet 
afide this verdiil and to enter a verdiil for the PlaintifF, 
or have a new trial. \_MafisfM C. J., upon the motion 
for the rule, obferved that there was no evidence or fuf- 
picion of ailual fraud in this cafe : but the jury w'ere of 
opinion that if a man knew by what fliips his goods were 
coming, it w as fraudulent to infure on fliip or fliips j and 
the realbn is obvious, for if the Prefident had arrived 
fafe, and another fliip had been loft, the Plaintiff would 
have applied his policy on ftiip or fliips to the veflel 
loft, Lawrence J. thought it worthy of coiiflderation 
whether, wlien a'^erfon infures on fliip or {hips, it is 
not equivalent to a rcprefbntation that he does not know 
the fliips, and if he docs know them, whether it may be 
deemed to amount to a niifreprefentation \ for if the 

D 4 under- 
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underwriter were not thus miiled, he would inquire the 
ftate and condition of the fliips.] 

Shepherd and Lens^ Serjts., in fliewing caufc againfl 
the rule, observed that, although it had never yet been 
decided that an infurer, knowing the name of the fliip 
by which his goods arc coming, is bound’ to communicate 
it at the time of infuring, yet fince the words of this 
policy indicate a ftudious concealment of the name of 
the iliip when the plaintiiF had the power to difclofe iu 
that was in efFcdl a mifrcprefcnlation, for it was equiva- 
lent to an afTertion that the plaintiff did not know by 
what fVilp or (hips the goods would come ; and under 
thelc circiimflaiices it might be right to fay, that the 
riaintilf could not infure on ftiip or fliips : but the jury 
did not proceed merely on the ground of tliis abflra<Sb 
notion which they had conceived of the law, but, after 
tlicir attention was called by his J.ordlhip to the parti- 
cular application of llic law to the prelent cafe, they dc- 
ciilcd on the ground that an iiifiirer is bound to infbrnt 
the underwriters .of all that he knows which can be 
deemed material to the fiibjcO; infured ; and in this cafe 
the riaiiitilV pofleired the intelligence that liis fliip was 
deep and leaky, yet he docs not communicate it. The? 
objection is not, in form, that he did not tiifclofe that 
tlie Prifident was deep and leaky, for the fources of that 
information were equally open to both parties, but that 
he, liaving feen the ftatement of the condition of the 
Prifukntj did not communicate to the underwriter that 

PrefuieiU WMS one of the Ihips to be infured. If the 
infurance had been effc6led on the Prcjulent by name, 
and ilie plaintiff had been informed that flie was deep 
and leaky, it is quite clear that*he ought not to have in- 
fured without dif doling that information ; the not dif- 
clofing what fliip the Plaintiff meant to infure, is pre- 
cifcly the fame thing in its confequenccs as if he had 

' fpeci- 
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fpccifically infured the fliip Prejtdent^ and had concealed 
what he knew of her condition ; and it is immaterial 
whether the information be true or falfe- Decojtdy. 
Scandrettj 2 P, IVms. 170., where one having a doubtful 
account that a (liip deferibed like his was takei)> infured 
her without informing the underwriters. Lord Maccles^ 
fuld^ Chancellor, held, that he ought to have difclofed to 
them what intelligence he had of the IhipV being in 
danger, and which might induce him, at leaft, to fear, 
that it was loft, though he had no certain account of it ; 
for if this had been diCcovered, it is impoflible to tL-nk 
that the infurers would have infured the Ihip at fo fmall 
U pramium as they had done, but either would not have 
infured at all, or would have hififted on a larger pra^ 
tniuvi, fo that the concealing of this intelligence was a 
fraud. Yet that intelligence was doubtful- 2 Sir. 1183. 
Seaman v. FonnereaUf at Guildhall: the Plaintiff’s agent 
received a letter to this effoft : On the 12th of this 
« month I was in company with the lliip Davy ; at 
in the night loft fight of her all at once : the captain 
fpoke to me the day before, that he was leaky ; and 
the next day we had a hard gale/' This letter was 
not communicated to the underwriter *; and although the 
fliip continued her voyage till the iptb, and was then 
captured, C. J. held, that the agent ought to havo 
difclofed the letter, for cither the defendant would not 
have underwritten, or would have inCfted on a higher 
premium. And each party ought to know ail tlie clr- 
cumftances. In the cafe of IP’ltles v. Glover, i New 
Rep. 14., the contents of a letter which ftated the pro- 
bable* time of the fliip’s failing, w'ere withheld from the 
underwriters, arid althouglv. that expeftation was not 
correft, as the fliip did itot fail for a fortnight afterwards, 
yet the withholding the intelligence was deemed to 
vitiate the policy. In a late cafe of Beciwaile v. AW- 
grove, tried at Guildhall, the Plaintiff had concealed from 

the 
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the underwriters the faft that he had received a letter 
from the Cape of Good Hope^ ftating that there then were 
twd or three French privateers in thofe feas ; and upon 
the ground of that concealment he was nonfuited^ and 
never moved for a new trial. 

V mtghan and Pell^ Serjts., contrh. There are two quef- 
tions in this cafe; firft, whether the Plaintiff is abfolutely 
bound to difclofe the name* of the (hip if he happens to 
know it when he effetls the policy ; and fecondly, whether 
he Is bound to difclofe every idle vumour that comes to his 
ear. The jury did not proceed on the ground that the com- 
munication of this letter was material; for when the Plain- 
tiff’s counfel would have argued that in his reply, tlicy 
ftopped him; and they decided wholly on the ground that 
the Plaintiif, who knew the names of the veflels, had 
infured on (hip or (hips without difclofmg them. There 
is nothing in the terms of the fecond policy which in- 
dicates fraud, as it has been fuppofed ; it only follows 
the phrafe of the former policies, which were effeded 
« on the good (hip, fay (hip or (hips,” long before this 
letter w-as received. It was impolTible that in this cafe 
the concealment of the names could be made, an inftru- 
ment of fraud, for all the former policies had been ef- 
fected on (hip or Hiips, and this was only an enlargement 
of the fame ri(k, and on whatfoever fl.ip the lofs might 
have happened, all the underwriters on all the policies 
muft have contributed to bear it. To infure the refidue 
of the intereft in the fame terms after one (hip was ar- 
rived, was rather a proof of good faith. The produce 
was not fliipped on board the Preftdent only, nor does the 
policy apply to that fliip alone, but equally to the Anna 
Margaret and Frkn^ipy one ofVhich arrived fafe, and 
the other fuftained only a trifling average lofs. The cafe 
might be diflTerent if there were any pretence to fay, that 
the concealment of the name of the (hip was fraudulent ; 

5 but 
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but that fa£l has not been found by the jury^ nor was It 
even fuggefted at the trial. It is natural to fuppofe that, 
when an underwriter fubferibes a policy on fliip *or 
ihipSy fince the net is fpread fo wide as to include the 
rilk upon every veflcl wherein any of the goods can pof- 
fibly be laden, he will require a higher premium than 
when it is confined to the mifchances that may befal a 
fingle vcflcl: and fince the increafe of premiunf compen- 
fates him for the more extendc*d rillc, it is unnecefiary to 
give him the advantages which reafonably enough attend 
an infurance efibflied a lower premium. As to the 
fecond point, t!ic underwriter may prudently abftain 
from communicating any rumours he may hear, for the 
very reafon that has been affigned as obligatory on him 
to difclofc them, bccaufe the difclofure would increafe 
his premium. It may be admitted that, by tbe coiu 
cealment, he takes the additional rilk on himfelf •, if the 
reports are true, the infurance is gone, but if they are 
falfe, the infurance Hands unafie£lcd. In two of the 
cafes which have been cited, there were not mere ru-» 
mours, but fails had ailually happened which were 
never difclofcd. It is to be colledled from the cafe of 
Decofta V. Scaftdrettj that tlie fhlp was really captured, as 
it was reported, and it being captured, the Plaintifii 
who had taken on him this rilk, loft his infurance. In 
the cafe of Seaman v. Fanner eauy it may fairly be inferred 
that the fliip was in the’ Hate deferibed, from the language 
of the report, which adds, « the fliip, however, conti-i 
nued her voyage till the 1 9th.” This cafe, too, is 
very diftinguifliablc from tliat of Wilks v. Glover ^ for 
there the plaintiff accompanied his order to make the 
infurance with directions to conceal the expeCted time 
of failing. In all the decided cafes the intelligence to be 
communicated has been addrefled to the PlajntifF or his 
agent, -and might and ought to have been difclofed by 
them. Here the letter tvas not addrelTed to the Plaintiff 

<MC 
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or his agent; Ibme enemy might have put it up for 
purpofes injurious to the Plaintiff ; and at the trial it 
was proved that the rumour was unfounded. If every 
rumour is to be noticed, underwriters might obtain 
great advantages by themfelves polling up notices that 
fliips were in danger. Both ihftanccs of concealment, 
therefore, were perfeflly innocent. \_Mansjidd C. J. It 
certainly Aoes not appear in what light the jury confi- 
dcred the concealment of the name of the fhip : they 
may have confidcred it in two views ; firft, as a wilful 
and fraudulent concealment; fecondly, as an inftance of 
the bad confcqucnccs of infuiing on Ihip or flnps, when 
the ftiip's name was known.] 

Cu}\ adv. vulu 


Mansfield C. J. now delivered the opinion of the 
Court. 

After having recapitulated the fafls of the cafes, he 
obferved that, no doubt, upon eftablifhed principles, a 
perfon iufuring is bound to communicate every intelli- 
gence he has, that may afleiSl llie mind of the under- 
writer in eitlier of thefc two ways ; full, as to the point 
whether he will infure at all ; and fecondly, as to tlie 
point at what premium he will infure. Is this paper 
then a piece of intelligence of that defeription } It ftates 
lliat the Prefulcnt had been fecn near the beginning of 
her voyage, deeply laden and leaky. In this cafe, the 
infurance being made on Ihip or fliips, this paper would 
convey to all thofe who knew that the goods were on 
board the Preftdent^ the intelligence, that tlft veflel 
which was bringing tlie goods was deeply laden and 
jeaky, but it could not convey that idea to thofe who 
knew not where the goods weit : this paper, therefore, 
could not convey the underwriters any knowledge 
^that the fliip infured was deeply laden and leaky; but 
I j; did to Joncs^ for he knew on hoatd what (hip the goods 
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were laden. This made the difference in the ftate of 
their information ; and the withholding of the fiiip^s 
names, kept the underwriters completely in the dark^as 
to any notice that the iliip infured was deep and leaky. 
The quellion therefore is, whether the Plaintiff, effe£t- 
ing an infurance under this difparity of condition, is en- 
titled to recover. I cannot diftiiiguifli this from the cafe 
of &eaman v. Fonnereau^ where a letter received, ftated 
that the veffcl infured had be<?n feen in the night leaky, 
and had difappeared the next . day ; and though that 
rumour was falfe, inafn^uch as the fliip kept her courfe, 
and was afterwards captured, it was held that, for want 
of that difclofure, the underwriters were not liable. 
We do not now decide on the point, that a party cannot 
infiire on Ihips or fliips when he knows on board what 
fliip his goods are laden, altliough the jury thought that 
was a proper ground for a nonfuit, but we decide on the 
ground of the adjudged cafes, applied to the circiim- 
ftances of the prefent adion, namely, that the Plaintiff 
did not communicate tills rumour, fo prejudicial to the 
fafety of the vcffel, when lie hlmfelf knew it, at the fame 
time underftanding, as w'e do, that the rumour was 
groundlefs. 

Rule difeharged. 


Hill v , Townsend. 


^HEPHERD Sevjt. moved for a rule that the Plain- 
tiff in this aftion, which, upon the trial at Coventry^ 
had been referred by an order of vift prius^ might enter 
up judgment purfuant fo the award, upon an afUdavit 
that the arbitrator had made fuch an award, and had 
fent it the Plaintiff's attorney, who was now dead, and 
that the award was not to be found among his papers or 
7 elfe- 
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If an award if 
lolt, the Court 
\vil!,ueverthclerSi 
pcrri'it judgment 
to be eiilcTcd 
accordingly, 
up('n affidavit of 
its contents. 
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clfewhcre. The original draft of the award was annesed 
to the affidavit. 

The Court granted a rule ft!/!* and no caufc being 
fliewn, it was afterwards made 

Abfolute. 


aS. 


If an aflion be 
commenced, .n d 
the Defendant 
become bawk- 
rupf and obtiiin 
bis certificate, 
and afterwards 
permit judj?ment 
to be fi*]:ned for 
want of a plea, 
after which the 
Vlain*ifts proceed 
againfl the baili 
the Court will 
not relieve the 
bail on motion. 

that 

they could in no 
mode take ad- 
vantage of the 
bankruptcy and 
certificate. 


Clarke v. Hoppk and Wontner, Bail of 
WlLSOJ^. 

J^EST Serjt. had on a former day obtained a rule tiiji 
for fetting afide the proceedings in this a£Hon 
againll the bail, under the following circumftanCds. The 
Defendants became bail for Wilfon in the original atflion, 
in Michaelmas term 1808; a commiffion of bankrupt 
iflued againfl IPlIfon on the 26th of November 1808 : the 
bankrupt obtained his certificate on tlic 20th of January 
1809, not having then pleaded. The Plaintiff h;ul ap- 
plied to the commiflioiiers to be permitted to prove his 
debt under the commiffion, but they would not allow 
him : however, tlioy allov/ed him to enter liis claitil un- 
der the commiffion, and recommended to him to proceed 
in his a£lion. In June 1809, the Plaintiff figued an 
interlocutory judgment for wMiU of a plea, and had fince 
executed a writ of inquiry, figned final judgment, fued 
out writs of execution, and proceeded regularly againfl: 
the bail. 

Vaughan Serjt. on a former day in this term fliewcd 
caufe. Wilfon might have availed himfelf, in the ori- 
ginal action, of his bankruptcy and certificate by pleading*’ 
it ; but having negb'clcd fo to do, and having permitted 
all the cofts of the fubfequent proceedings to be in- 
CMrrcd, ho has loft his opportunity, and the bail cajinot 
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be in a better^ndition than their principal. If the bail 
could at this motnent furrender their principal he would 
not be entitled to his difcharge, for his relief is only 
under the afl of 5 Geo, 2. c. 30. yii3. which enafts 
that, if any bankrupt, who lhall have obtained his 
certificate, and fuch certificate fliall have been allowed 
and confirmed as by that a£t is direfted, (hall be taken 
in execution, or detained in prifon, on account df any 
debt owing before he becaftie a bankrupt, by reafon 
that judgment was obtained before fuch certificate was 
allowed and confirmejl,” the Court may order him to 
be difeharged : but if the. principal in this cafe were 
furrendered, he would not be taken or detained, “ by 
reafon that judgment was obtained before hi»^ccrtifi- 
“ cate was allowed,” for he had his certificate long be- 
fore judgment, and before plea pleaded, and might have 
pleaded it ; and thefe circumftances arifing long before 
the late ftatute 496V0. 3. r. 121. was pafied, it is unnc« 
ceflary to confidcr whether the cafe could be afi’efted by 
any of the enactments therein contained. 


1816. 

Clarkb 


V. 

Hofpe. 


in fupport of his rule. The bail Are entitled to 
relief in this cafe. The obJe£tiou to this is a furprize ; 
for it was confidered as of courfe that the bail would be 
difeharged. Beddome v. Holbrooi^ l Bof, PulL 450. 
Where, in feire facias againft the bail, they pleaded ge- 
nerally that their principal, after judgment recovered, and 
before they?iW facias ilTucd, became a bankrupt and ob- 
tained his certificate, which was allowed before the re- 
turn of the feire facias $ though the Court, on demur- 
rer, held that the general plea was given only to tlie 
bankrupt himfelf, and even doubted whether the bail 
could in any wuy plead the bankruptcy and certificate ; 
yet Bidler J. faid, that might afford ground for the Court 
to relieve on motion. i Bof tsf Pu/L 1^0.^ Density v. 
Dunn. But as the bail here were not fixed before the 

certificate' 


47 



CASES IN TRINITY TERM 




1810. 

Clarke 


V. 

Hoppe. 


certificate obtained, they cannot be (ixcdi^fter it. Thd 
bail in the prefcnt cafe had no notice that the aflion was 
prff jceding ; neither ought they to be precluded of their 
relief by tlie laches of the Defendant, who might have 
pleaded his certificate* 


hlANsi- (H rj) C. J. In every cafe the bail put them- 
folv: 3^‘inMie hazard of fuiFering by the folly and ncgll-^ 
gence of the Defendant ; and although the common rule 
is tliat if the bail is not fixed before certificate obtained, 
tlioy vrt: iHfchargcd : yet here there has been a negleft to 
plead the certilicate. 

HtaTh J. It is the bufinefs of the bail to watch the 

proceedings. 


Lav/rencf. J. If the bail will fearch the files of the 
Court they will find a writ of capias aJ/atlsfanemiam re- 
turned which is notice to them that tlie Plaintiff 
intends to proceed againft them. And are not the bail in 
all cafes bound and benefited by the defence of their 
principal ? Is it not their bufinefs to watch him ? 

The Court dlreflcd that the cafe Oiould (land over, in. 
order that the parties might fearch for precedents in fiml* 
lar cafes. 

On this day the matter was again moved. The 
counfcl produced no precedents : but Bejl faid it was 
an application to the equitable jurifdidlion of the 
Court. 

Mansfield C: J. We will ict in the bail to try the 
right in the original aftion, in an ifliic \ the Defendants 
uuderUking not to fet up the bankruptcy and certificate 
as a bar j and the bail-piece in the mean time to ftand as 

a fe- 
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a fccurity; the confideration of cofts to be refcrved till i8io. 

after the trial of the ifluc ; and the rule in the mean ^ 

Clarre 

time to (land enlarged. * v. 

IIOPPB. 

LAWRr,NXE J. fald that he had made enquiries of 
Mafter F^c'ry and tliat the cafe had not been known to 
occur in the Court of Kings lienei) : that in the ifiue the 
bail were to be Defendants, and the Plaintiff hc»c was to 
be Plaintiff in the iffue, an<t to aver that fo much 
money was due and owing ; and the bankrupt was not 
to be examined as a witnefs* 

Chambre J. This is a very nice qucftloiij and it is 
the firfl time it ever came before the Court : wc cannot 
therefore give cofts now. 'Phey muft ftand over for fur- 
tlier confideration. 

Rule enlarged. 


Nokes, Plaintiff; Styi-es, W idow, Deforceant. June 

T ENS Serjt. moved that the acknowledgment of a fine 

might be amended by ftriking out the place men- k-mwlci’ct.l in 
tioned in the caption. It was expreffed to be, and was in 
fa£l taken and acknowledged at the houfe of J. P<.'rrott, » jctlKe or 

commonly known by the name of Perrott's Hotel, m aterjeant, if 
Braoi-Jlreet, in the p.nirtj of Sf. (Ac:rge, Hanever-fquare, therms a judge 
in the county of Aliddlefex, on the ytli of June i 3 io, 
before two ordinary commiilioners therein named : the acknowledged 
premifes were in tlie county of Salop. The conufor was before anv other 
of the age of 83 years, and had fince returned into the 
county of Salop, and there was fomc apprchenfion, from ^Bhether it appear 
the ftate of her health, anS her advanced period of life, by the caption 
that it might not be pradicablc to procure another ac- * 
kiiowledgmcnt by her jn that county. It was pointed 

VoL. III. E 0 “^ Or not. 



s* 


iSio. 


Nokss 

V* 

Styles* 
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out by the judge’s clerk as an irregularity, that the co* 

nufor being in it was ncceffary that Hie 

thould perfonalJy appear before a judge to acknowledge 
It. contended that if the defe£i: ceafed to appeaf 

on the caption^ there would be no objeflion to the fine ; 
for the ftate of the conufor’s health was fuch^ that if 
ihe were dill in JVe^minJlerlhe could not appear before a 
judgei either in court or at chambers ; and moreavcri the 
rule of Court requiring perfonal appearance gcnerallf 
was underilood by praflioners to relate only to fines Ic-* 
vied in term time, not in the vacation : and upon en- 
quiry among praftitioners, it appeared that, in point 
of faft, it was ufual to take the acknowledgments of 
fines by ded'mus as well in Wcfiminjlcr ?s in the country : 
and as well when there are judges in town as when there 
are none. The claufe quia agrotat was in ufe as well 
in the cafe of the coniifor refuling in Wejimtnjler^ but 
not being well enough to come dowii to Wtjlminjler-hall^ 
as of one refuling at a diitance. 


The Court adjourned the^decilion of the point to this 
day, when they were clear that tiic amendment could 
not be permitted ; and that if it were, the line would 
illll continue irregular. As to the fuppofed praftice, if 
an acknowledgment is taken before the chief juftice, no 
dedimus is necelTary \ if the acknowledgment is taken 
before a puifnc judge, or a forjeant, a dediwus dlrefted to 
them is neceflary : but the diflerence is, that wdiile a judge 
is in town no dedimus can be direcled to any otlier com- ^ 
milTioners ; andithal if the acknowledgment be taken be- 
fore a judge or a ferjeant, a dedimus to authorize it may 
ilTuvi afterwards ; but in the cafe of all other commiflioners 
the dedimus muit iflue before jlie acknowledgment taken. 
The fine was irregularly taken in the lirft inflance, be- 
ing in dirctl contradidion to a {landing rule of the Court, 

and 
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and the parties fought to cure it by requclling thfc 
Court to {iiii 6 tion a fraud on their own rule. 

» 

Zerif took notking by his motion. 


i8io. 

I — 

Nokbs 

V. 

Stylss* 


[IN THE EXCHEQUER-CHAMBER.] 


Saxelby V. Moor. 




^INDAL moved that the clerk of the errors might 
compute the intcreft on the fum recovered by the 
judgment ailirmecl in this cafe : the aftion in the court 
below was for goods fold and delivered, but his affidavit 
ftated a letter, written by the Plaintiff in error, foon 
after the trial, in wliich he admitted that be conceived 
that the accounts between the Plaintiff and Defendant 
were finally clofed by the verdift of the jury whence 
the Court could infer that the writ of error was brought 
only for delay. Miller v. Conjmsy 2 Bof. 329. 

The Court fcciiig it was in effedt, though not exprefsly 
admitted by the attorney for tlic Plaintiff in error, tliat 
delay was the objeft of the writ, refufed to ftay execu- 
tion pending a wiit of error broughl 5 and the prac- 
tice of the King’s Bench is the fame. Lmu v. 
Smithy 4 T, R. 436. //. And wherever the Courts be- 
low would refufe to Hay cxccutiojis, this Court, on af- 
liroiancc, will give intereft. 

Mansfielo C; J. Certainly the law is rather in an 
odd (late in this refpeft. The Courts will not Ibiy an 
elocution where there is pofitive evidence of the puipofe 

E 2 of 


Upon « writ of 
error being non- 
prpffed, if the 
caufc of action fn 
the court below 
was not a debt 
which carried 
intcreft, the 
Court of error 
will not allow 
intereft on the 
fum recovered 
by the judgment, 
unlefs it is dif- 
tiruftly proved, 
or admitted, that 
the writ of error 
was brought for 
delay. 

Although there 
are ftrong cir- 
cumftanecs from 
which it may be 
inferred that it 
was brought for 
delay only. 
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sa 


1810. 

8AZELBY 

V. 

BIoor* 


June 29 . 

If a builder 
undertakes a 
vrork of fpecified 
dimenfions and 
materials, and 
deviates from the 
fpcdfication, he 
cannot recover 
upon a quantum 
valehantt for the 
viork, labour, 
and materials. 


of delay : but where there is no evidence of it, though 
every one knows the writ is fued oUt for delay, it is a 
flay of execution. The intcrcli in this Court muft pro-^ 
bably follow the rule of executions in the Courts be- 
low } but the fails flated by the Defendant in error are 
not fufficicntly ftrong to prove that the writ is brought 
for delay only. It is true that the verdiil of a jury fet- 
tles the account ; but it does not therefore neceflarily 
follow that the error is not brought for good caufe. 

Rule refufed. 


Ellis v. Hamlen. 

was an action brought by a builder againft lii> 
employer, upon a fpecial contrail for building a 
houfc of materials and dimenOons fpcciiicd in the con- 
tni£l, to recover the balance of the fum therein agreed 
on ; the principal part of the price having been paid. 
Upon the trhl of tliis caufe this day at the fittings at 
Guildhall^ before Mansfield C. J., the defence was, and 
the evidence fupported it, that the Plaintiff had omitted 
to put into the building certain joifts and other materials 
of the given defeription and meafure. The counfel for 
the Plaintiff proceeded to enquire of the witneffes what 
additional fum muff be expended on the houfc to make 
it equal in value to that which was fpecified in the con- 
trafl, contending that the Plaintiff was entitled to reco- 
ver in this aftion the whole fum which was fpecified in 
the contra£l, excepting thereout the amount of this dif- 
ference in value, which, they faid, would be the mea- 
fure of damages, if an aQiori" had been brought on the 
contract by the employer againft the builder for not per- 
forming his contracl ; and that if the fums which had 
already been paid to the Plaintiff on account did not 

amount 
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amount to the whole price fpecified in the contra£ij de- 
dufling therefrom the amount of the before-mentioned 
dilTerence in value^ the Plaintiff was entitled to a verdiA 
for the refiduej minus that difference. 


1810. 

Ellis 


V, 

Hamlek. 


Mansfield C. J. was of opinion that the Plaintiff, 
not having performed the agreement he had proved, mull 
be nonfuited. 


The Plaintiff’s counfcl thenreforted to a count which 
they found in the declaration, for work, labour, and ma- 
terials, upon a quantum valebant^ and faid, that the 
Plaintiff having the benefit of the houfes, was bound at 
lead to pay for them according to their value. Mans* 
field C.^ J. Suppofe you had come hither upon a quantum 
valebant only, could you have recovered on it ? Cer- 
tainly not. The Defendant would have faid, “ I made 
no fuch agreement : I agreed to pay you if you would 
build my houfe in a certain manner, which you have not 
done Here the Plaintiff has properly declared on his 
fpecial contraA, and he has lliewn and proved that he 
made fuch a contraA, and has received much money on 
it. He cannot upw be permitted to turn round and fay, 
I will be paid by a meafure-and-value price. The De- 
fendant agrees to have a building of fuch and fuch dimen- 
(ions : is he to have his ground covered with buildings of 
no ufe, which he would be glad to fee removed, and 
is he to be forced to pay for them bcfidcs'? It is faid he 
has the benefit of the houfes, and therefore the Plaintiff 
is entitled to recover on a quantum valebant^ To be fure 
it is hard that he fhould build houfes and not be paid for 
them ; but the difficulty is to know where to draw the 
line ; for if the Defendant is obliged to pay in a cafe 
where there is one deviation from his contraA, he may 
equally be obliged to pay for any thing, how far foever 
diftant from what the contraA ftipulated for. The Plain- 
tiff accordingly was nonfuited ; and tlie cafe was never 
again moved, 

E 3 
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jZxo. 


June 30 . 


Doe, on the Demife of Godsell, v. Inolis. 


A notice defir- 
ing the Defend- 
ant to “ quit the 
premifes which 
you hold under 
me, your term 
therein bAving 
long fince ex- 
pired,** does not 
recognize A tub- 
fifting tenancy 
from year to year 
fubfequent to the 
term, but is a 
mere demand of 
polTcffioo, 


eji'£fment, brought to recover the pofleffion of 
a mcll'uage in IVeJl Cowes f upon three demifes, the 
firft of which was laid on the 27lh of I)ecember 1805, 
and the feJond on the 31ft 1 809, was tried nt the 

Winchejier Lent aflizes 1810, before Qhambreh^ when a 
verdid was found for the PJaintilF, fubjeft to a cafe in 
fubftance as follows : Godfell being fcizeil in fee of the 
premifes, on the 8th day of Januciyy 1809, by indenture 
demifed them to the Defendant for feve.? years from the 
2 ill of December then laft paft, at the yearly rent of 
2<5A and died feifod in March 1802, having firll, by 
will dqly executed to pafs real eftates, devifed them to 
his foil John GodfcUy (the Icfibr of the Plaintiff,) in fee : 
alfo the vents and profits arifing therefrom, to be received 
by his executors until his fon (hould be of age, and to be 
applied by them for his fon’s maintenance and advance-; 
luent in life, as to his executors fhould feem meet ; and 


the rcfidiic, if any fiiould remain in tlicir hands at the 
time of his arriving at the age of 21 years, to be paid to 
him for his own ufe and benefit : and he appointed the 
Defendant and three others his executors. The Defend- 
ant had continued in pofieffion of the premifes from the 
commencement of the term of feven years hitherto. The 
Defendant, after tlie deatli of the lefibr, paid the rent rc- 
ferved by the Icafe to one of his co-executors Thomas^ 
Codfell^ during the continuance of the leafe 5 and from 
the expiration of the Icafe to the 21ft of December 1808, 
lilcewife paid him rent after the fame rate- The Icfibr 
pf the Plaintiff attained the agt of 2i on the r3th of 
Augujl 1809 ;,and on the 2d day of November in the 
^ fame year gave to the Defendant ** notice to quit the 
boufe^ (for^rhoufe, and quay he held uiidpr the lefibr of 

the 



IN THE Fiftieth Tear of GEORGE III. 

die PlaintifF, fituate at WeJlCowesy in the IJle of Wight^ 
the Defendant’s term therein having fome time fince ex- 
pired.” No other notice to quit had been given. Tiie 
queftion for the opinion of the Court was, whether the 
kjfl’or of the Plaintiff were entitled to recover. 

Lens Serjt,, for the leflbr of tlie Plaintiff, was flopped 
by the Court j who called on 

Shepherd Serju He contended that by the notice which 
had been given, the leflbr of the Plaintiff, by ufing the 
expreffion the premifes which you hold under me,” 
cllftinftly recognized a tenancy of the Defendant, as 
holding under the leffor of the Plaintiff* after the time 
when the old leafe had expired in 1805, and after the 
time w^hen the intcrefl of the executors had expired. It 
w^as in proof that the tenancy firll originated from 
2 1 11 Deecmher*^ and therefore every fubfequent year after 
the expiration of the leafe muft be computed from 
2 1 It December. A notice therefore given on ad Novem^ 
ber^ muft be underftood as a notice requiring the Defend- 
ant to quit 01121ft December then next enfuing, which 
w'as too fliort a notice for quitting on that day, and un- 
reafonable ^ and it could not be underftood as a notice 
requiring him to quit at tlie end of the enfuing year. It 
was therefore bad as a notice, but good as a demife, ov 
rather as the recognition of a fublifting tenancy, which 
could not be determined without notice, and no fubfe- 
quent notice had been given. 

Mansfield C. J. You do not Ihew that the holding 
fubfequent to the expiration of the leafe was with the 
aflent of the leflbr of tl\e Plaintiff. There in nothing at 
all in the cafe. This writing is not in the lead like a 
notice to quit, but is a mere demand of pofleffioo, the 
Defendant’s term having then fome time fince expired. 

E 4 The 
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Doe, 
Leflce of 
Godstll, 

V, 

Inglis» 


The leflbr of the Plaintiff need not have given any* no^ 
tice at all ; but the circumftancc of his having given a 
notice, will not hurt him. The Plaintiff is entitled to 
judgment on the fccond demifo. 


Jufic 30* 

To entitle the 
grantee of .m 
annuity to reco- 
ver back the 
price, as mont-y 
' Lad a^'d received, 
it is fufficient if 
the grantor has 
communicated to 
Ihe grantee that 
^hcre arc defc^^s 
in Ihe memorial, 
and has treated 
for a compre- 
mife on the 
ground of the 
annuity being 
void, although 
the grantee 
neither demands 
payment of the 
arrears, nor ten- 
ders new fecu- 
ritics, nor deli- 
vers up the old 
ones, before be 
fues. 

And although 
the grantor has 
taken no adtive 
rnrafures to fet 
afide the fccuri- 
titi. ^ 


Waters Sir Wm. Manselll, Bart. 

was an aftion for money had and received, 
brougl'it to recover back the price which the Plaintiff 
had paid for a life annuity, it ha\ing been difeovered 
that on account of an informality in the nicmorial, which 
omitted toftate as part of the confideration, that the life 
of the cejiui que vie was to be infurod at the ex pence of 
the grantor, the fccuritics were void. The Defendant 
pleaded the general iffuc, and the ftatute of limitations. 
Upon the trial of this caufc at the fittings at Wcjl^ 
minjler in this term, before Mansfield C. J., it appeared 
that when fix half-yearly payments of the annuity had 
been made, the Defendant, becoming qmbarraffed in his 
circurnflances, went abroad, and after tha^ time he never 
made any further payments of the annuity. In his ab- 
fence, his mother, I^ady Manfell^ within fix years before 
the commencement pf this adlion, by the agency of her 
folicitor, font a pirculay letter to all her fon’s annuity cre- 
ditors, and amongft others to the Plaintiff^ apprizing 
them that (lie was informed that all the annuities could 
be fet afule for want of form, but that (lie was willing to 
compromife with all of them, if all would accede to the 
mcafijrq, and to repay them their principal and intereft, 
they giving credit for the feveral ^nnuity payments which 
they had received \ but, that unlefs all accepted the pro- 
pofjl, it would not be granted to a part of them only, 
and they would receive nothing. When the Defendant 
t5 returned 
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returned to England he aflented to what I-iady Manfell 
htd done ; but ail the annuitants not acceding to the 
terms propofed, tiie negotiation dropped. Lady Miin* 
fe/rs folicitor being examined, ftatod, that lie never 
knew of the fpecific defects in tliis annuity: the PJain- 
tilF’s folioitor, on the other haqd, gave evidence 
that he did know of the fpecific defcdls, and be- 
lieved that the other witnefs knew them. Ltfu Serjt., 
for the FlaintifF, relied on this evidence as proving 
that, within fix years part, the Defendant had ac- 
knowledged the debt, by admitting the annuity deeds 
to be void. Bejl Serjt. and Cajberd^ for the Defendant, 
objefted, that the money was originally paid as the con- 
fidcration for the purchafe of an annuity, and nothing 
was proved by which it appeared that the annuity diti 
not ftill fubfift : for although it was allogeJ that there 
was feme defeft in the memorial, the fpecific defeft was 
not dated to the Plaintiff, and nothing was in fa£l done 
in confequcnce of the objeftion. If the Defendant had 
applied to this Court, and had procured the annuity to 
be fet afidc for thefe defefts, the Plaintiff might well 
have recovered the price 5 but Lord Kenyon C. J. held, 
that it was ncccflary the grantor fliould diflent to the 
annuity, and that unlefs the annuitant has communicated 
the defect to the grantor, and requeded new fecurities, 
and until the grantor has refufed to exc<;ute them, the 
annuity mud be deemed to fubfid ; or at lead it does 
not lie in the mouth of the annuitant, by whofe own 
laches it happens that the fecurities are imperfeft, to fay, 
that it is at an end. Weddell v. Lyneham^ i Efp. N. /^ 
Rep, 309. Hicls V. Hicisj 3 iJ/j/7, 16. Where the Court 
held the defendant entitled to fet off all the annuity- 
payments that had been, made before the annuity was 
fet afide, it exprefsly appeared that new fecurities had 
been tendered by the grantee to the grantor for execu- 
tion, 


1810. 

Waters 

t*. 

Mansill. 
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x8io. 

^ ^ 
Waters 


V. 

Mansbll. 


tioii, apd that the latter had refufed to execute them- 
At leall the PlaintilF ought to have given up the annuity 
de^ids to be cancelled j for before he could fuftain this 
a£Iion, he was bound to put himfelf into fuch a fitua- 
tion, that he could never again turn upon the Defendant, 
and, by infifting on the annuity, render it neceffary for 
him to move to fet afide the fecurities. 


A 

Mansfield C. J. Lord Kenyon^s opinion is clearly 
law fo far as this, that the Plaintiff' cannot, by his own 
negligence, alter the contract from a contraft of annuity 
to a contra£l of money had and received : but after this 
negotiation, and it being undeiilood between the two 
folicitors tliat the fecurities are void, the quellion is, 
whether, upon the conipromife not going on, it was 
neceffary for the Plaintiff to demand payment of the 
arrears of the annuity, or to tender new deeds before he 
could bring this adlion : he was not bound to fend back 
the old deeds, for they are part of his evidence to make 
out his cafe when he comes to bring his aftion for mo-^ 
ney had and received. The evidence being contradic- 
tory as to the folicitor’s knowledge of the defefts, his 
Lordfhip left it to the jury to find, whether the Defend- 
ant had diflented from the annuity or not, and, confi- 
dering this as a new point, direffed the jury, if they 
fliould be of opinion that the Defendant had difTentedi 
they (hould find a verdict for the PlaintiflT ; and gave 
liberty to the Defendant to move to enter a nonfuit, if 
the Court fhould be of opinion that it was neceffary to 
this a£tion that any thing more (hould take place be- 
tween the parties, tlian that both of them (hould under- 
ftand that the fecurities were void. The jury accord-* 
ingly found a verdidf for the PlamtifF for the daihages in 
the declaration, fubjedt to an account to be taken by au 
arbitrator, and fubjc£l to the point refervedn 
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Bejl on this day moved to enter a nonfuit, upo^ the 
fame grounds which he had taken at the trials and par- 
ticularly infifted on the point, that the Plaintiff ought Ip 
have given up the deeds } for that by lying by, he might, 
in many cafes, change thq Defendant’s fituation, whole 
witnefles might die, fo that if the Plaintiff fhould again 
choofe to fet up the annuity, the DeYendant might be 
unable to difprovc it. ^ 

• 

The Court were unanimous in refufing the applica- 
tion: it was a flrange argument: the Defendant firft 
pays fix half-yearly payments, then becomes embarraffed, 
and ccafes to pay ; he then treats for the redemption of 
the annuity, and on that treaty both parties agree that the 
annuity is void, and no payment thereof is ever afterwards 
piadc. 

Rule refufed, 


Rawmngs, Demandant ; Price, Tenant ; Johh 
Tom and Mary his Wife, and William Tom 
and Mary his Wife, firft Vouchees j John 
Tom the Younger, fecond Vouchee. 

recovery was intended to have been of Eajler 
term laft puft, and with treble voucher, the vouchees 
appearing by attorney, and fjie tenant appearing in per- 
Ibn. By a miftakc, however, only one dedimus was ob- 
tained, and fent into the country j but the acknowledge- 
ments of both the firlt and fecoud vouchees were takdii, 
the latter of which was therefore irregular j and after 
the writ of entry had ilVuQd, and the tenant had appeared 
at bar, the curfitor, difeovering the miftake, refufed to 
make out the and tianfcript, upon the ground 

|l^at there ought 19 have been a fecond dedimus for the 


i8io. 

Waters 

V. 

Manssll* 


%% 


A recovery may 
be amended by 
ftriking out the 
voucher of a 
vouchee, whofe 
acknowledgment 
was taken with* 
out a dedimus* 
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i8to« fccond vouchee. It being of little importance whether 
the fecond vouchee were or were not vouchedi in order 
Demandant’; to* avoid the expcnce of fufFering another recovery de novo^ 
Price, Tenant ; Lens Serjt. moved to amend the writs oi dedimus and 
Tom and Others, entry, and the warrant of attorney, duplicate mApracipe 
Vouchees. ftriking out the name and the warrant of 

attorney of John Tom the younger, and every thing clfe 
that rclafted to him ; fo that the recovery might become 
a recovery with double vfiucher only, and might pafs aa 
of the laft Eajler term, 

The Court permitted the amendment. 


PfARCE V. Hooper and Others* 

If a Defendant ^ I "TRESPASS for breaking and entering the Plaintiff's 
calls on a Plain- clofe, called Coldrinick Wood, and cutting down 

tiff to produce at coppice and underwood there crowing, and feizing, 
the trial a deed ^ b b» 

inhiscuftody.to taking, and carrying away the fame. The Defend- 
which the Plain- ant pleaded not guilty. Upon the trial of this 
tiff is a party, and LaunceJioMy at the laft Spring affizes for 

claims a bene- ^he county of Cornwall, before Graham 15 ., it ap- 

ficial eftate, it is peared, that by a leafe bearing date the pth day of 

notneceflCiryth^t ,-<5(5^ Sir Chrillopher Freife granted io Thomas 

ihould call the for a term of 99 years, determinable on 3 lives, 

attefting witnefs all that mefluage and tenement, with the appurte- 

to prove the doe (galled Coldrinick, then in the occupation of 

execuMon of the , 

deed when pro. Thomas Pearce, excepting thereout all timber trees and 

duced. faplings, with liberty for the leffor to enter and cut them. 

The leflee was dead : and the Plaintiff was his fon, and 
had for fome years been in poffeffion of the premifes de- 
mifed by the leafe, as executor to his father. The place 
in queftion was a wooil, containing about 15 acres, ad- 
joining 
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joining to Coltfrhtu'k tenement^ and called CtJdrinick 
wood, which the Plaintiff now claimed as part of the 
eftate of Coldrtnick* At a public au<^ion, for felling in 
lots feveral ellates of the proprietor of thefe premifes, 
held on the aid of November 1808, the thirty-fecond lot 
expofed to fale was deferibed to be the fee (imple of Cold-- 
rinick eftate, then in the pofleffion of the Plaintiff, and 
containing 45 acres. The Plaintiff was prefeat perfon, 
and was the higheft bidder for this lot, and was declared 
the puTchafer. The thirty-third lot, which was next put 
up to fale, was deferibed in the particular to be the fee^ 
fimple of Coldrifuch wood, In hand, containing 15 acres, 
w 4 th the underwood and timber thereon, and immediate 
polfelfion thereof to be given. The Plaintiff, by his 
agent, ^id for this lot alfo. He did not, at the time of 
the fale, claim the property of it to be his own ; nor did 
he objedl to the fale. This lot was bought in ; but the 
Defendant, Hooper^ afterwards became the purchafer, by 
private contra£t ; and at a fubfequent time, with his fer- 
vants, entered thereon, and cut and carried away a part of 
the underwood and alders, being of fuch a defeription, 
that, if the place in which, &c. were demifed by the 
leafe of 1764, the wood taken was not referved to the 
Icffor under the exception therein contained. The Plain- 
tiff gave fome evidence of his having for feveral years 
having had the occupation of the wood, by dep^afturing 
his cattle therein, making the hedges and fences thereof, 
and thinning out the underwood, and taking it for his 
own ufe. The Defendant propofed to (hew, not only 
that this wood was not comprehended in tlie Plaintiff’s 
purchafe of Coldrinick eftate, hut that fince his purchafe 
was commenfuratc with the premifes demifed by his 
leafe ; his taking a conveyance which excluded the wood, 
was evidence againft him that he knew that the wood 
had never been demifed to him by the leafe ; and with 
this intent the Defendant gave notice to the Plaintiff to 

produce 
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Hooper* 
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producci upon the trial, the indenture of leafe and rd-i 
leafe, wherein the vendor had conveyed to him CW- 
f^nick eftate, by a defeription limited to a fpecific num- 
ber of acres ; which would neccffarily exclude Co/dri^ 
flick wood. The Plaintiff accordingly produced thefe 
deeds ; but tlie Defendant not being prepared with the 
attefting witnelTes to prove the execution of them, it 
w-as cohtended on the part of the Plaintiff, that without 
fuch proof they could riot be received in evidence^ On 
the other hand, the Defendant contended, that fince thefe 
inftruments came out of the hinds of the Plaintiff, un-i* 
dcr a notice to produce them, and contained his title 
to the premifes, (if he had any title,} it muft be confi*- 
dered that further proof of the execution of them was 
unneceffary. Graham was inclined to receive the 
evidence, but, upon the authorities cited, rejefted it, re- 
ferving the point ; by the production of the original 
deeds the Defendant was incapacitated from giving in 
evidence a copy of it, with which he was prepared J 
and the jury found a vevdiCt for the Plaintiff. 

'4 

Lens Serjt., in laft Eajlcr term, merv'ed for a rule nift 
to fet afidc the vcrdiCl \ and to have a new trial on ac- 
count of the rejection of this evidence : he admitted 
that in a recent mfi prius cafe, Wetherjlon v. Edgingfcn^ 

7 , Campb, 94., the rule in Gordon v. Secretarij 8 T. R. 548., 
had been adhered to ; but he obfon^ed that if the Plain- 
tiff had brought an aCtion direCtly upon this inftninient, 
the Court would have t iiablcd him to prove the execution 
of it, by compelling the Defendant, under a rule of the 
Court, to produce it for infpeCtion. Blakcy v. Porter ^ 
ante i. 386. Perhaps, wJiei^* tlie Plaintiff claimed only 
indireftly through the mediuns of that inftrument, the 
Court might not think fit to exert that interference \ but 
4 was neverthelefs reafonable that the Plaintiff fhould 
not be precluded from proving his cafe, becaufe the De- 
fendant 
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fendant might think fit to withhold from him the know- 
ledge of the names of the attefting witnelTes. It 
was of the greateft importatice that this point Ihoulckbe 
fettled. The Court granted a rule 




1810. 

PCARCe 


V. 

Hooper. 


Befi Serjt., in fhewing caufe again ft the rule, firft 
contended, that as the Plaintiff had, under the leafe of 
1764, a title to the underwood at leaft, whethA the fee- 
fimple of the foil had been Cin^e Conveyed to him or not^ 
the Court ought not to fend this to a new trial ; bccaufe 
if they did, upon the l^afc, the Plaintiff muft neceffarily 
obtain a fecond verdift fimilar to the firft. But the Court 
held that they could not fay that the effedl of this evi- 
dence, If admitted, might not very materially alter the 
cafe ; and that the quellion therefore was, whether e 
deed coming out of a man's hands, to which he himfelf 
is party, is admiflible in evidence againft himfelf, with- 
out any proof of atteftation ? Upon w'hich Bejl argued, 
that it was incumbent on the party calling for the deeds 
to prove the execution of them. The point had been de- 
cided in Gordon v. Saretatiy 8 T. R. 54P«9 where a decla- 
ration on a policy averred the Plaintiffs to be iiiterefted 
to the amount of the Infurance ; and the Defendant, 
meaning to difpute that fa£l at the trial, gave them 
notice to produce certain articles of agreement between 
them, (who were alfo owners of the fliip,) and the cap- 
tain, whereby, as he contended, it would appear that 
the captain, who was not u Plaintiff, was interefted in 
one-third of the neat profits of the cargo, and that con- 
fequcntly the Defendant, who had paid into court more 
than the amount of the other two-thirds, w^as entitled to 
Rverdicl. The Plaintiff produced the inftrument, at- 
tclled by two witnefles,., and infifted that the Defendant 
muft call one of them to prove the execution : againft 
this, the cafe of 2 ho King v. Middlvzoy^ 2 T. 72 . 41., 
was ItrongJy urged, but Lord ElUnhorough C. J. faid, 

that 
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that tliat cafe had been fincc over-ruled ; and thjit thfe 
notice given to the oppodte party for the produ£lion of 
ai¥ inftrument at trial, did not relieve the party calling 
for it from the neccllity of proving it when produced 
by the fubferibing witnefs. If it were fo, it would 
follow that if a party were fixed with the pofleflion of an 
infirunient afiefling his property, however quedionable its 
exccutioa might be, and even though he had impounded 
it bccaufe it was forged, or had been obtained by fraud ; 
the party attempting to avail hlmfelfof it would, according 
to this argument, be relieved from the ncceflity of calling 
the fubferibing witnefs. This cafe, which has been fo re- 
cently decided, is not dilHnguilliaUc from the prefent : 
the agreement there called for was, like ihe conveyance 
here, an inftrument to which the PlaintilT was a party, 
and which was in thc.hands of tlic PlaintilF. It is imma- 
terial what arc tlie contents of the inftrument ; the only 
quelllons to be Tilkcd are, who arc the parties to it, and 
in whole hands is it found. Tliis detifion has, ever 
ilnce it was pronounced, been acted on at tilfi priusy 
.iiul there is mu^ rcafon in it. A party wlio docs that 
which in fairnefs and in duty he is bound to do, by pro- 
diicing upon notice any inftrument he Iras in his hands, 
does not thereby difpcnfe with tlio proof which is re- 
quired in all other cafes, the teftimony of the attefting 
witnefs, who pcriups may know fomc fraud, or other 
peculiar circumllances under which the execution was 
obtained. 

r, i tnirdy was rtoppinl by the Court. 

Man'siiL'LD C. J. There cau be no doubt in this 
caie, The cafe decided before^Lord Ellenborough might 
be perfeftly right : the mere poflelCon of an'inftrument 
does not difpcnfe with the ncceflity which lies on the 
party calling for it, of producing the attefting wdtncfs. 

Alt 
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An Inftancc is properly put in the cafe of a will, cited in 
Gordon V. Secretatiy as having been tried before Lord 
Kenyon for fuppofing that an heir at law is in poflef- 
fion of a will# and the devifee brings an ejeflment, and 
calls on tJie heir to produce the will; there the heir 
claims, not under the will, but againft the will, and it 
would be very hard that the will ftiould be taken to be 
proved againft him, becaufe he produces it : but that U 
very different from the cafe where a man is called on to 
produce the deed under which he holds an cftatc. The 
Defendant has no intereft in the fee-fimple of the eftate> 
if this deed does not convey it : confequently, if he pro- 
duces the deed under which he claims, lhall it not be 
taken to be a good deed fo far as rLdates to the execution, 
as againft himfelf? There muft neccffarily, therefore, be 
a jicw trial in tliis caufe. 


1810. 


Pearck 


V. 

Hoofer. 


The reft of the Court concurring, 


Rule abfolute. 


Morgan, on the Demife of Dowdixg, Efq. *v. Jidyi. 

BiSSKLL. 

^|T1IS cjetlment was tried at tlie Hcrcfjvd fpring Whether an 

affixes 1 8 10, before Z/'/tcvv/V/y J. and a verdici; was inihumciit lhall 

taken for the Plaintiff, vdtli liberty for the Defendant hah*, or only 

an for 

a lenfe, depends on the intciuion of the particc, as it is to be colkdcd from the 
inflrurnent- 

Strong circumflanccs of inconvenience apparent on the inftrument, if il fhould 
be condriicd as a Icafe, indicate the intention of the parties tliac it ihould be an 
agreement only. 

Such as a flipulation that ofit of the rent mentioned, a proportionate abatement 
fliould be made in rcfpedl of certain excepted premifes; for until that was ap- 
portioned, the lelfor could not didrain. 

And a ftipiilatioii that the tenant fhcuIJ hold at and under all ufud covenants as 
between landlord and tenant where fliC premifea are filuatc ; for it may be difput- 
able what are ufual covenants. 

VoL.ni. E 


to 
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to move to fet it afide, and enter a nonfiiit, in cdfe tb€ 
Court lliould be of opinion, that the inftrument put in 
evidence amounted to a leafe of the farm in queftion. 
The inftrument, when produced, appeared (lamped with 
a fixteen lliilling agreement (lamp, and with a thirty 
fliilling deed (lamp alfo : it was dated on the id of 
O^ober i So6, and the contents were in fubftance as fol- 
lows : « Mr. Dcwdlng agrees to let to Mr. Bijpll all that 
farm in the parilh of Cradlcy^ (except 3 pieces of land, 
containing 5 acres or thereabouts, and except all trees, 
faplings, coppices, woods, and underwoods, with liberty 
to fell and carry away the faineO to hold from the 2yth 
of September Jaft, for the term of 21 years, determinable 
at the end of the firft 14 years on 12 montVs notice, at 
the yearly rent of 226/., payable on the 25th of January 
yearly, and at and under all otlier ufual and cuilomary 
covenants and agreements, as between landlord and te- 
nants, where the premifes are fituate. Mr. Biffell to 
/pend fix waggon loads of Worcejler dung annually, over 
and above what is made upon the land \ to remove the 
Hocks in Ponti^ Pitchy (except the pear trees,) into or 
round tlie piece of land called Old Cradleyy at his own 
cxpcnce : Mr. Dc^tvdnig to allow 26/. a-ycar for manure, 
10 loads to be fpent annually on the meadow land ; — 
to erect a cowflied, pitch the (table, and pale the fold- 
yard j — to put new gates where wanting •, the fold- 
yard to be completed in a month from this time ; the 
fame to be kept in repair by Mr. Bijfelly being allowed 
timber in the rough j to have the ufe of limeftone in 
the coppice adjoining, for the farm, and for fale 1 50 
loads : to allow a proportionate part of the rent from 
Michaelmas to Chrijlmas ; to put and keep the tiling in 
repair during the term ; to aljow a proportionate part of 
rhe rent for the three pieces of land above excepted. 
Witnefs our hands, id Oclober iSo6y John Dowding, 
Jojeph BiJTellP This inftrument was figned on un- 

ftamped 
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ttampeil paper, at tlie office of the attorney for both par- 
ties, who afterwards, about the end of the year 1809, 
without any efpccial direftlon from the Dcfendnnt, 
caufed it to be ttarnped with an agreement (lamp, but 
afterwards, m February 1810, a Ihort time before the 
trial, caufed it to be (tamped with a leafe (lamp at the 
Defendant’s requeft. The Defendant entered on the farm 
in purfuance of the agreement, as from Michaelihas 1806, 
and paid rent. A draft of a leafe W'as afterwards pre- 
pared, but the parties being unable to agree on the co- 
venants to be inferted, it never was executed. In Ja^ 
miary 1808, the Defendant received notice to quit at 
JMlchaeluias 1809. In order to flicw tliat tliis inflru- 
inent amounted to a leafe, ft)r the Defendant the cafe 
was cited of Poole v. Beni ley, 12 Enjlj 168. j but for 
the PlaintilT the didiiuSlion was taken, that tliere the 
concluding words, tliis agreement to be confulercd 
binding till one fully prepared can be produced,” 
made that to be a leafe ; but that the general rule was, 
whether a future inftrument is contemplated. Law-- 
rence J. faw nothing in this p ipcr that looked to a future 
leafe, and what pafled afterwards was not material. 
Where there is an indrument, by which it appears tliat 
one party is to give pofloffion and the other to take it, 
that is a leafe, unlels it can be collefted from the in- 
di iimcnt irfelf, tliat it is an agreement only for a leafe 
be afterwards m^dc. 


1810. 

i, 

Morgan, 
Lcflee of 
Dowding, 

V. 

BlSSfiLI*. 


Williaws Serjt. having in this term obtained a rule 
Tijft that tlie verdicl might, be fet afide and a nonfuit 
entered, 

Bejl Serjt. now (hewed’ caufe. He contended, that 
the intention of the parties was to be collefled, not 
merely from the contents of the inftrument, but from 
all ancillary circumftances. It was, however, clear, even 

F 2 from 
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‘ f ft’oni t^ie contents of tins paper, that it was Hot th^ 

Morgan, “^ftrument inrcnded to regulate the interefts of thefe 
Leir« of parties during the term agreed on. The relation of 

Dowding, landlord and tenant is not complete unlcfs the landlord 
Bissell. diftrain. In the beginning of this inftrument is art 

agreement for the yearly rent of 226/., but in a fubfe- 
quent part of It is a ftipulation, that the landlord lhall 
allow a proportionable part of that rent to bo deduaecl 
in refpeft of the three excepted clofes. Until that pro- 
poition was afeertained, there was no fixed rent, confe- 
qucntly no dillrcfs could be taken. It is further flipu- 
lated, that the demife fti, at and under all other ufual 
covenants. A covenant ncceliarlly implies, that the 
terms arc to be definc<l by a deed under feal, whereas 
this inftrument was not under feal ; and that the De- 
fendant underftood it to be an agreement only, may be 
inferred from the circumftance of an agreement (lamp 
being aflixed to it, and ft ill more ftrongly from the cir- 
cumftance of a draft of a leafo being afterwards prepared 
by the dircftlon of the parties, and broken oft'becaufe 
they could not agree what were the covenants to which 
this contraft bound them. Dcfidcs, if this were the final 
irfftniTTient, it would be iieccftary in declaring thereon, 
lirft, to aver and prove what were ufual and cuftomary 
covenants, wdiich would be extremely inconvenient, and 
, never could have been the intention of the parties. 
[La^^vrcnce J. The argument is not, that no further in- 
ftrument was intended, but that the firft inftrument 
conveys an mtereft as a leafe, and that the future Icafe is 
in the nature of a further affurancc.] This is very dif- 
linguifliable from V. which was an agree- 

ment for a building leafe, and there a feparatc leafe was 
to be granted of each houfe fhcceflively, as It fhould be 
fimftied, in order to make .1 diftinft title and apportion- 
^ment of grouiid-rcnt to each fubordinate purchafer. 
NotJiing of that fort appeared here; and the afts of the 

parties 
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parties denote as ftrongly as any exprcfs declaration they 
could have made, their intention of having a leafe. He 
alfo cited Sturgeon Paint er^ Noy^ 128.; Goodtitl^^ cn 

ihmife of EJlnvicky v. JVay^ I Ternu Rep^ 735 * 5 
demife of Coore^ v. Clare^ 2 Term Rep. 739. ; Roe^ on 
demife of Jackfony v. AJliburnery 5 Perm Rep. 163. ; and 
though that cafe turned upon the want of a itamp, yet 
the executing an agreement witliout a ftamp,* indicated 
that the parties intended an agreement for a leafe, not a 
leafe ; for an agreement (lamp could always be after- 
wards affixed after execution, upon payment of the pe- 
nalties ; a deed Itamp could 'not, until a very recent 
change made in the praflice of the Itamp-office. He 
alfo cited Doe, on demife of Bromfehly v. Smithy 6 Ecijiy 
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Shepherd and Williams^ Scrjts., conlrit. Every inftru- 
ment in writing mull fpoak for itfelf, and the intention 
of the parties cannot be tried by parol evidence, or any 
aclisor matters out of the inllriimcnt. It is not conclu- 
live againft its being a leafe, that it thereby appears that 
fonio further inftrument is to be prepared, for if it alfo 
appears that the pofloffion was imeiukd to pafs by the 
firll inftrument, it is a good demife, notwithltandlng 
the intention to make further aflurance. Dre^key. Mun^ 
dny^ TV. Jon, 231. S. C. Cro, Cuir.2o*], Tfdale v- 
EJJeXy Hob. 34. Cro. Kli%, 33. TV.ihlons cafe. If one 
fay to me, you fliall have a liufe of my lamls in JJ, 
for 21 years, paying therefore ten ihlllings per annum : 
make a leafe in writing, and I will fign ii.*' This was 
agreed to be a good leafe by parol, although no writing 
be made of it 5 for the intent of the leflbr is fiiflicicntly 
exprefled, and the making of it in writing is but for fur- 
ther aflurance. 2 /i/. 973. Baxter^ on demfc cf Ahm^ 
hdllj V. Browne, 'flic leflbrs agreed with all convenient 
fpeed to grant a leafe to Br^wne^ and they thereby fet 
;^i]d lot to him the premlfes ; ti.e agreement then pro, 
E 3 ceedeil 
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ceeded to flipulatc that the leafc Ihould contain ufual 
covcnantJ>, ami certain fpccial ones, in one place whereof 
occurred the words « this demife.” And the Court held 
that the inftrument amounted to a leafc. [^Laivrcnce 
'.Fhc circumfianrt's there ihowed the parly's intent to be 
fo ; on which the Court relied in givin t judgment.] 
''lliey admitted that fonie of the modern cafes had relaxed 
the old rules, and countenanced the idea that where the 
parties contemplated a future inftrument, th.at intention 
ihould control the words of prefent demife. But moft of 
ihe Cafes where it had been fo held, were cafes in which 
clrctimllances ftrongly fliewed the intention of the par- 
ties that the inftrument Ihould not amcnrit to a Icafe, as 
in Doe^ d. Ccore^ v. Clare ; where, if it had been a Icafe, 
the leflbr would have incurreil a forfeiture of his copy- 
hold. In the cafe of Doe^ on the demife of Bromfuldy 
V. Smithj a new limitation of the eft ate, in favor of the 
leftbr's fon, was to be made in the Icafes, which was not 
contained in the agreemt‘nt ; if, therefore, ilv' polleirioii 
had pafibd by the agreement, it would have pafted un- 
fettered liy tliat limitation, wdwcli was not to take place 
till a leafc was executed. In Goodfitle^ ex dem, EJl^ivicle^ 
V. Way was an cxprels agreement that leafes with the 
ufual covenants flioiild be executed before Michaelmas, 
Barry v. Nmnmty cited in Roe v. jdfohurner^ is a much 
flronger cafe than this ; for there, although an exp refs 
agreement for a future leafe was inferted, the inftrument 
was hcltl to be a leafc on account of the words of pre- 
fent demife. There is nothing on the face of this agree- 
ment by which the parties have bound themfelves, qj 
wliich renders it neceflitry for them, to have any future 
Icafe. If, in order to avoid the expence which long 
leafes now occafion, and to fave?worcls, the parties chufe 
to frame a Icafe by demlfing according to the cuftom of 
the country, or under and fubje£l to all ufual covenants^ 
it would be ^ good leafe. It is not the Icfs operative 

becaufo 
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becaufe extrinfic evidence muft be given to try what is 
the cuftom of the country. Provifos for the leflbr’s re- 
entry in cafe the leflcc fhall not cultivate and manage the 
land according to the cuftom of the country are com- 
mon. Powers to loafe according to the cuftom of tho 
country are frequent in fettlementsu What covenants 
are ufual, is to be determined by matter d^iors tlie 
fettleraent ; and why may not, it be fo with regard to a 
leafe ? If a Icale under fcnl had been granted for 21 
yt'ars, at 226/. rent, habendum^ by, under, and fubjefl to 
all ufual and cuftoniary covenants and agreements, that 
would have been a good leafe without more. Every 
tiling which requires to be fpccilically ftated, and 
cannot be cxpreHcd by reference to other contrails, 
fuqli as the removing the ftocks, afeertaining the 
<|\iaiuity and defeription of manure, and the particular 
buildings, repairs, and improvements to be performed, 
is already fpecificd. If the Icflor could not diftrain in 
this cafe, there are many leafes on which no diftrefs 
can be taken ; as where there is a liberty for the landlord 
to refume a part of tho premifes, abating out of a grofs 
referved rent, a proportionable rent or value for the pare 
refumed : but the anfwer is, id certuin ej}y quod certiun 
reddipoi(j}: and it is to be afccrtaincnl by nppraifement. 
if there be an evl<^l:ion for part of thepremifes dcniifcd, 
tlicre ftiall be an apportionment of the rent ; and there 
the amount is to be afeertained by a jury : it does not 
avoid the whole leafe. [The court, inverpofing, relieved 
them from anfwcring the argument raifed from the af- 
fixing firft of an agreement Itamp, and then of a deed 
ftamp ; the only thing to be confidcred was the intentiou 
of the parties at the time of executing this contrad as 
therein exprcfie<l.] A Covenant for a future leafe is often 
kifcrted in icafes where it is not neceffary, in order ta 
uvoidadoubt: befides, covenants for further afliiranco 
Ere common in leafes, cfpecially in the buildfiig leafes oi? 

F ^ - upble- 
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noblemen about this metropolis, ' who never grant their 
lefl'ees accefs to their title-deeds, but inftcad thereof, in-- 
ferf this covenant. Gaimfordv, Griffith ^ i Saundm-^i.f 
is a cafe of the aflignec of a term recovering upon the 
affignov’s abfulute covenant for title. A Icafe needs not 
to be under feal ; and it is for the good of the common- 
wealth, and the advancement of agriculture, to uphold 
this fort of contrafts, as leafes. Upon the covenant for 
further aflurance the Defendant has two remedies, cither 
to fuo for damages on the covenant, or to go into a 
court of equity to enforce a fpecific performance of the 
covenant. lirytddcnv. May^ decided, both 

that a court of equity would eiifoixe a covenant clearly 
cxprcill d ^or rcncw'alcf a Icafe, and that the arts of the 
panics were not admiffible as evidence to explain the 
meaning of the iiidrument. 


C. J. This fort of qucflion which vre are 
now about to decide, is an extremely unpleafant one j tlic 
good feafe is with the modern c.ifes. When thc,paity 
enters into that, which cr; the face of it appears to bo 
an agreement, thoiigli there are words of prefent dc- 
niife, yet, if you colleft on the face of the inftrument 
the intent of the parties to give a future leafo, it fliall he 
an agreement only. It is true, as hath been faid, that in 
moil of tjie cafes there have been poftlcc agreements for 
•a future Icafe, and that there is none fuc.li here j but the 
real queftion is, what did tluTe panics imciul ^ Now 
the riaintifT’b lellor to let to the Deronclant, (not 

ufir.g the flroiig words which arc in Barry v. Nugent^ 
and other cafes,) all that farm, o.'fccpt, ^c., and he goes 
on to make partis ubir provifjons, and then he fays, << at 
the yearly rent of 2^6/., and udder all ufual covenanl'i 
and agreements as benveen landlord and tenant where 
the premifes are fitinte this is not the language Jn 
which a lawyer would introduce into a Icwife tlia techni- 
cal 
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cal covenant for further aflurance, hut contemplates the 
entire making of an original leafe. Then follows a par- 
tial apportionment of the rent from Michaelmas* to 
Cbrijlmas^ which I do not underftand ; for the date is 
tlic 2d of OEloher : but then comes an apportionment of 
the rent for the excepted premife^. Now, do thefe 
words imply, or not, that one of the parties fliould 
grant and the other accept a further leafe ? Would any 
landlord or tenant of common Tenfe enter on a term for 
2 1 years, without afeertaining what were the terms on 
the one fide and the other by which they were to be bound 
for 21 years, and what was to be the rent apportioned 
for the excepted premifes ? The landlord thinks he is 
injured by a breach of covenant, and brings an action j 
and then it is to be gone into what are the proper cove- 
nants according to the cuftom of the country ! In like 
manner tlicy muft go to a jury to fee what is the rent of 
the excepted land. Docs not then this agreement clearly 
imply that the parties meant to have a leafe ? The laiuU 
lord did not moan that the tenant fliould hold, nor did 
^lie tenant mean that the landlord fliould have the rent, 
without previoufly afeertaining what was the rent, and 
what were the terms on w^hich he fliould hohl. Wc mufl 
therefore prefume that they meant to have a furtlicr 
leafe : and then, according to the doclriiie of the mo- 
dern cafes, no prefen t intcrefl. is conveyed under thrs 
inftrument : and it would be a very wdfe rule that 
wherever one perfon is about to grant, and another to 
Jake a leafe, until the leafe W'as a£lually executed, no in- 
tereft at law fl)Ould pals. As to rlie qucltion, what arc 
ufual covenants, it is an endlefs fource of litigation. I 
have known parties long hung up at an enquiry before n 
Matter of Chancery, wh<it arc the ufual covenants, and 
it is the extreme of folly either to give or take pollcHion 
pnder fudi an agreement, till a Icalc is executed, but the 
poaveniciice of parties femetimes requires it, 


i8io. 

Morgan, 
Leflee of 
Dowoino^ 

V. 

BiSS£LL« 


Rule difeharged. 
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x8io. 

«— V— ' 

July 3 1 ") 


•, Demandant ; Shaw, Tenant ; Hawjcins, 
Vouchee. 


Recovery J^GUGH Sorjt. was permitted to arpend a recovery 
amended by m- fufFercd of a ‘mcflaage and garden \n Albemaric- 

furge^rece'ndy g arden extended to Dover-JIreety and on 

built upon part whereof another mc/ruage, fronting to Dcwr-ffrci't, 

0f the prtmifes- lately been built, by inu rtin;; a fpeciflc defcriptioii 
of the lafl-mentioned meffiiage, uipon an aflidavit that it 
was intended to pafs, and the deed to lead the iifos con- 
veying all the eftate of the vuu/hee. 

(a) On this day, and dniinp indifpofition f om coming into 
the rtmaiuder of the term, court* 

CbamhreJ^ was prevented by 


3 - 


Cox V. Rodbard.* 


No fliggeflion HE 'Defend ant being indebted to the PlaifftifF in 

is necefTiry under 1 347/. lOJ. for goods, gave the PlaintilF a warrant 

uiwn a warrant*' attorney to confefs a judgment in the penal fum of 
of attorney con* 1500/. conditioned for the payment of 1347/. lo.r. and 
ditioned for pay- jntcreft, together with fiicli fum as the Plaintiff fliould 
jncnl by inflal- ^ paid in continuing an infuraiice of the like amount 
^*^*^'^* on the DofendanPs life, which the Plaintiff was thereby 

authorizedto do, until the whole of tlie faid debt fhould 
be fully paid by iiiftalments, viz. 30c/. on the 30th 
her 1809, and 1047/. lox. togciher with intereft, and 
alfo the premiums of iiifurancc paid, on the April 
1810. Judgment was foon afterwards entered up on 
the warrant of attorney : and tfee Defendant having paid 
the firfl inttalmcnt of 300/., and the further fums‘of 
84/. and 800/. only on account, tlie Plaintiff iffued a writ 
of execution, and levied 234^/. upon the Defendant*^ 
voods, to fatlbfy the rcfulue. 

7 


William^ 
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Williams Serjt. had on a former day obtained a rule 
nift for fetting afide tlie capias ad fati^facicndum^ and rc- 
ftoring the monies levied, upon the ground that the 
PLiintHfhad not iflucd any writ of Jtire facias^ nor exe- 
cuted any writ of inquiry thereon purfuant to the ftatute 
of 8 & 9 7 /^. 3. r. 1 1. • 

t 

Shepherd Serjt. againft the rule contended that no fug- 
gcilion was ncceflary in this cafe. 

Williams Tini oerjts. in fupport of the rule, urged, 
that tiii- w irrarit of attorney being given in a larger fuin 
than il.t debt aclually due, by way of penalty, condi- 
tioned for thejjajincnt of the inftalments, there was as 
muth reafon wliy the llatute Ihould apply to require a 
liiggeliion in tliis cafe, as in the cafe of bonds condi- 
tioned for payment of annuities, the amount of the an- 
nuity payments being in all fuch cafes fufiiciently cer- 
tain without the intcryentiou of a Jury, yet the llutuic 
required it. 

The Ccurt aiked whether there w'erc any inftance of a 
fuggeftion being nccelfary wliere the feciirity was merely 
a warrant of attorney ; and obferyed, that, if the doftrine 
contended for was corveil, a writ of fdre facias would 
be neceflary upon every fubfequent breach ; which the 
Defendant’s counfcl admitted, but could cite no inftance 
where a fuggeftion had bten held requlfitc on a warrant 
of attorney. 

Mansi itjLD C. J. This argument would extend to 
every warrant of attorney where the payment is to be 
made by inftalments, fo that it muft be decided by a 
jury whether fuch inftalments have been paid or not. 
But this cafe is not within the mifehief intended to be 
remedied by the acl, which W'as made to preclude th^ 

necefllty 
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1810. 


Coix 


V. 

Rodba&d. 


nccelTity of going into a court of equity. The common 
law courts have ever exercifed an equitable jurifdiftion 
ovOr their own judgments and procefs. The Plaintiff 
comes here to complain of an irregularity,' not to feck 
redrefs on the merits. If it were nccefTiry, the Court 
would direft an ifluc to try whether the inftalmcnts had 
been duly paid or not, but the Plaintiff fuggefts nothing 
with rcfpc£l to the merits. It is wholly a new 
motion. 

Rule difeharged with Cofls^ 




Roper v. Bumford. 


If a landlord 
direct a tcininJ, 
who is overfeer 
of the poor, to 
pay on the land- 
lord’s accountt 
rates irregularly 
aflcllc-d on him, 
and promifes that 
the levies Ihall 
eat out the rents, 
the tenant may 
fet them off, i»r 
prove them as 
payment, in an 
action for ufeand 
occupation* 


was an aftion brought to recover for the ufe and 
occupation of 5c acres of land in the parifli of 
Church Lyuch^ in the county of WorcrJ}ct\ Upon the 
trial of this caufc at the fpring affizcs 1810, 

before Wood B., it was prort'd that the Defendant, being 
overfeer of the poor, the PlaintilF, with full knowledge of 
tlie irrcguLirity of certain poor-rates which had been 
informally aflefled upon the Plaintiff for other land in 
the fame parilh, had direfted the Defendant’s f.j, who 
was collciSlIng rates for Ins father, to pay thofe rates 
upon the FlaintilT's account, and to fet them ofl' againfl 
the rent ; faying, ho knew the levy was not a legal levy, 
but the rent (hould cat out the levy. The Defendant 
fought to fet off againft 55/. pr. rent, which was proved 
to have accrued, 33/. 4/. for bark fold, and thefe poor- 
rates fo paid. The price of the bark was accoriiiiigly 
proved and fet off, but Wood B, thought the Defendant 
was not entitled to fet off the illegal levies : he thought 
it was like the cafe of the demand of money by a public 
officer, and a promife made to pay him, when the officer’ 
Jiad no autliorlty to exaft the fum demanded, and ho 

tfipugUt 
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thought that promlfe would be void in law, and there- 
fore could not be made the fubjecl of a fet-ofF. '^i'lie jury 
accordingly found a verditl for the Plaintiff, with 20/. 5/. 
damages. 


1810. 

Roper 


V. 

BuMFoao* 


Shepherd Serjt. having in Rajlei\ term moved to f:*t 
afidc the verdifl: and have a new trial, upon the ground 
of a inifdireftioa upon this point, and having obtained a 
rule nift^ 

Serjt. now endeavfnired to (hew caufe againll the 
rule, contending either that the Plaintiff promife to 
allow thefc rates by way of fet-off was without confidcr- 
atioii, or that the Dcfeiklant ought to have (liewn that 
he had aftually dilburfed the rates to tlie poor, or paid 
the money over to the new overfeer, of which he had of- 
fered no evidence. This was merely a promife to pay an 
illegal debt. 

But the Court Iiehl that it was more than a promife, 
and was equivalent to an a£lual payment of the money 
t uc the Plaintiff’s liauds, and made the 


Rule abfolutc. 
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i8to. 

If atcITcc excr- 
cifc a trailc on 
the ck’iiiifL’d pre- 
rr.ifcr, by which 
hir. Itafc is for- 
fcitcc!, the land- 
lord does not, by 
merely lying by, 
and witnefling 
the for fix 
yearst waive the 
forfeiture. 

Some pofitive 
adt of waiver, ns 
receipt of rent, 
is ncccfiary. 

Buf if he per- 
mits the tenant 
to expend money 
in improvements, 
fcfnble that that 
is evidence to be 
left to a jury of 
bis coijfentto the 
alteration of the 
premifes. 

Per Mansfield^ 
C. J. 


Doe, on the Demife of Sheppard, v. 

was an ejeeJment brought to recover pofleffion 
of a mcfluagci. and fliop in Northgate-Jlreeti Bathf 
which the leflbr of the Plaintiff, bjr Icafc of the l8th 
day of i!)ecentber had dcmifed to Dore^ his 

executors, aJminiftrators, and affigns, for the term of 
28 years, determinable on lives *, provided, that if the 
leffee, his ‘executors, adminiflrators, or affigns, fhould, 
at any time thereafter during the term thereby granted, 
permit or fiiffer any perfon or perfons to inhabit or 
dwell in or upon the clcmifed premiics, or any part 
« thereof, who Ihould therein ufc, c!<ercife, carry bn, or 
« follow, (amongft other the trades therein enumerated,) 
the trade of a butcher, or any other dangerous, noify, 
** noiiome, or oflenfive trade or calling whatfoever, or if 
all, or any one or more of the covenants, claufes, and 
agreements therein contained on the part of the leffee, 
his executors, adminiitrators, or affigns, fliould, clur- 
« ing the term, be infringed or broken in any refpc6. 
« wdiatfoevcr, then it fhould be lawful for the leffor 
«« to re-enter.” And the leffee covenanted “ that he, his 
executors, adnhniftrators, and affigns, would not, 
« during all or or any pari of the term, cxcrciie upon 
« all or any part of the prenhfes, the trade of a butcher, 
« See. or any other dangerous, noify, iioifomc, or of- 
<< fenfivc trade or calling whatfoever.” Upon the trial 
of this caufc at the Taunton fpring affizes 1810, be- 
fore Graham B., it appeared that the leffee Dore had, in 
July iSo29 for the confideration of 95/., affigned the 
prcoiifes to the Defendant j who thereupon partitioned 
off the fliop into two feparate apartments, in one of 
which he carried on the bufincfs of a filhmonger, and 
the other he bad let on leafe to Lodcr^ a butcher, who 

thereiit 
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therein carried on his trade. The Plaintiff, from the i8io. 

time of the allignment to the time of the trial, continued ^ 

to live next door to the demifed premifes, and was witiicfs Lcflcc of 
to their converfion to thefe obnoxious ufes. Tlie De- ShepparO# 
fendant had paid his rent during that period to Dore ^ and Allen. 
could not prove any payment of rent by Dore to the 
Plaintiff's leflbr fubfequent to the alteration. For the 
Defendant it was urged, tliat^the circumftance of his 
having fo long feen the nulfance, without interfering, 
was evidence of a waiver of the forfeiture ; but Gra* 
ham B. thought there mull be evidence of fome pofitive 
aft of waiver, and that mere filence was not fufficient. 

The jury found a verdift for the Plaintiff. 

Lens Serjt. having in Eaficr term obtaiiicd a rule 7ijfi 
to fet afidc the verdict and have a new trial, 

Bejl Serjt. flicwed caufe. {^Marisjitld C. J. obferved, 
there was a circumftance which had not been adverted 
to : it was fuggeftod, that a great deal of money had 
been laid out by the Defendant in altering and im- 
proving thefe premifes 5 that w'as not merely a circum- 
fiance for the confideration of a Court of equity : if the 
Plaintiff lay by and faw that laid out, it was a ftrong cir- 
cumftance from wliich a jury might imply confent to the 
alteration.] No fuch faft appears on the judge’s report. 

The covenant is uiiqueftionably broken^ and the only 
queftion is, whether there has been any waiver. How 
long muft a man lie by, before his long-fuffering (hall 
amount to a w'aiver ? It has never yet been held that 
lying by would conftitute a waiver of a breach of cove- 
nant. But if the Defendant has laid out money, of 
which there is no evidence, it is his own folly that 
he did not firft tender his rent : if that had been re- 
ceived, he might have fpent his mo.joy fafaly; wilhout- 
that precaution, he was fpending it in his own wrong. 

Le-ii 
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So 

rSidf m fupport of the rule. It is not neceflhry theti* 

flioultl be .in adlual payment of rdnt to conftitiite a 
tefleeW waiver; that is only exempli gratid i any other evidence 
SrtEPPARD> of waiver is equivalent. It ought to have been left to 

Allen, the jury, whether the Plaintiff^s leflbr had made hii( 

eleftion to determine the Icafe or to confirm it ; for the 
leafe is nj)t made abfolutely void, but only rendered 
voidable by the breach of (:ovenant ; and the leflbr muft 
cleft whether he will enter or not. However, nothing 
in the evidence lliews that, during this long period, the 
rent was not accepted ; and the jury ought to have pre* 
fumed that it was. The Plainti/F might eafily have’ 
proved that the leflbr never received th?s rent, and miglit 
have fliewn the reafons why he did not. [^Heath J. The 
PlalntilFis not bound to prove a negative.] It oti|lit to 
have been left to the jury, whether the Plaintiff had not| 
at fomc one moment, aflented to thefe afts. 

Mansfield C. J. I do not know how it is poflible 
to help this Defendant. The leflbr having let to Dort, 
with a covenant not to excrcife certain trades. Dove 
underlets to the Defendant, and the Defendant trades 
contrary to the covenant : the Plaintiff lives next door, 
and muft be taken to have known the alterations in the 
ftate of the premifes. Suppofing no money to have 
been laid out in improvements, aud of that there is no 
evidence, the filfferinghim to go on, is an indulgence to 
the tenant ; after a time the leflbr brings an ejeftment, 
•and what you ought to prove is, that he confented to 
the change : now you have not flrewn that he has fince, 
either direftly or indircftly, received any tent ; and if 
he had, it is probable he gave Dore a receipt, and Dore 
would have produced it to uphold the l)encficial leafe. 

Heath J. was of the fame opinion. Forfeitures of 
leafe ftand on the fame ground with forfeitures of copy- 

hold i 
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hold i and there are a great many cafes in the old books, 
vhere it is lield, that a mere knowledge and acqui- 
efcence in an aft conflituting a forfeiture, does riot 
amount to a waiver : there muil be fome aft aifirmiug 
tlie tenancy. 




i8xo. 


Doe, ' 
r^flTce of 
SH£PFAR1», 


Af.LSN. 


Lawrence J. The rule muft be Sifcharged. 

Rule dif^iharged. 


Halhead V . Abrahams, yufy 3 . 

^HlS was an aftion on a replevin bond. Upon the After nonfuit 
trial of the caufc at the i/V/ro/w fpring'aflizes i8io, *** 

before jSayfeyJ.i the Defendant did not appear, and the on a re- 
learned judge, on comparing the record of the declara- picvin-bond, the 
lion w'lth the bond produced in evidence, difeovered . a Court permitted 

Fatal variance, three dozen of chairs being mentioned In to be 

, ® , amended, and a 

the bond, and four dozen in the declaration, upon which new trial to be 
the Plaintiff was nonfulted ; but BayleyJ. faid that, if he had. 
had been a judge of the court where the aftion was 
brought, lie would have amended the declaration /r# 
tantQ at tlie time of tlic trial. 

^ Shepherd Serjt. In Rajier term, moved to fet afide the 
nonfuit and amend the declaration, on the authority of 
tirundyv. Melly I New Rip* 28., and HoIlaJid v. Hopktnjy 
i B$f. tsf Pull. 243., where the Coilrt permitted 
^imcndments after trial, and he faid it ought the ra- 
ther to be permitted in tliis cafe, becaufc, as the De- 
fendant did not appear at trial, he had incurred no cofts. 

Mansfield C. J. allowed it on payment of the coils 
cccaAoned by the amendment, that is, in tliis cafe, the 
lame coils as jf it had been amended before the trial, by 
fammons before a judge in ^London. [When amend- 
ments arc made at the trial; tliey are made vyitliout cofts.J 

Rule abfolutet 


^ voL. HI, 
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permit contifees 
orjudgnientB to 
aflign them, and 
the afiignces to 
fue in their own 
nameSf are con* 
fined tojndg* 
menu upon cog* 
ncvitj* 


1810. 

• O’Callaoham V. Marchionefs Thomokd. 

The a(7)gnee 'J^HIS was an action of debt againft the Defendant, as 
mcn"b^^wgnovit executrix of the late Marquis of Tkomtmdy upon 

ihay fuc in this fin^ple contrail for 7000/. The firft count fet out cer- 
country in his tain Ir^/b ilatutes of 0 Geo. 2. c. 5. and 25 Geo. 2. r. 14., 

conufers of judgments are allowed to aflTign 
tutes 9G. a. and *^em, and the affignees of fuck judgmenu may fue out 
aj G. 2.. which execution, and bring actions of debt on fuch judgments, 
in their own names. The count further ftated that 
Lnivre7ice Comyn^ in Triwty term, in the 42d year of his 
Majefty's reign, in the court of Common Bench in /iv- 
land^ before the Riglit Honourable John Lord Norbur^ 
find his brethren, juftices, &c., by the confideration 
and judgment of the fiid Court, recovered againft the 
teftator as well a certain debt of feven thoufand pounds 
ftetling money, that is to fay, of current money of Ire- 
hndi as alfo 4/. 4/. 6d. of like tnoney for his colls, and 
then proceeded to fliew an affignmciit to the Plaintiff, 
and a memorial enrolled in purfuance of thofe Ratutes. 
There was a fecond count on an account ftated. To the 
firft count, there was a general demurrer and joinder. 
The ftatute 9 Geo. 2. c. 5. after reciting that judge- 
ments, Ilatutes ftaple, and Ilatutes merchants, are frc-> 
quently afligned for valuable confiderations, and to pro- 
te£l thepurchafe of eftates, but are no more than equit- 
able fecurities in the hands of the afligiiecs, and that 
alfignees of luch judgments, Ilatutes llaplc, or ftatutes 
m^chants, as the law then flood, could not revive or 
difeharge the fame in their own names, but in the 
name of the conufeeso^fuch judgments, ftatutes ftaples, 
or ftatute merchant, or their reprefentatives, which was 
often attended with very great inconveniences, and the 
conufee might, after fuch afligmnent, enter fatisfadlioa 


Cd) Sec BOtSi Fdughan v. Plunkett^ at the end of thii cafe. 



tu thtt 1?iin^ETH VeAH OEOROS 111* 


Oti tlie record of fuch juclgmcnts> ftatutes (laplci or fta^ 
tutes pierchanty without the knowledge or confcnt of 
the adlgneei ena£ls, << that where any conufee or conu* 
fees of a judgment or judgments^ ftatute ftaple, or 
llatute merchant, his, her, or their executors or ad- 
miiiiflrators, fliall alTign the fame, fuch conufee or 
<< conufees, his, her, or their executors or adminiftra-* 
tors, fliall alfo perfe£l a memorial of fuch aflignment,*^ 
with fuch formalities as therein ato mentioned^ The 
fecond fedlion ena£ls, << that after fuch memorial en- 
*.« rolled, fuch affignee or aflignecs, and no otliers, may, 
in their own names, revive fuch judgment, ftatute? 
&C4 and take out execution, difclurge the fame, and 
** enter fatisfa^lion on the record \ and that the conufor 
or conufors of fuch judgment or judgments, ftatute, 
ikc., his, her, or their executors, admiiiiftrators, or 
afligrts, may, upon payment to fuch aflignee or affig* 
« nees, plead payment fpecially to fuch aflignee or afiig- 
•< necs*^^ The flat. 25 Ge 9 * 2. c. 14,, which is entitled ‘‘ An 
aft to explain and amend'* the former aft, after reciting 
that fome doubts had arlfcn upon the conftruftion of 
the former aft, fo far as the faid aft relates to the aflign*- 
rnent of judgments and ftatutes in the feveral courts of 
law therein mentioned, for the removing of fuch doubts, 
declares, tlvat every aflignee or aflignees of every 
“ judgment or judgments, ftatute ftaple or merchant, 
“ tliat were then affigned, or which thereafter ibould be 
«« afligned on record, by virtue of the faid aft, his, her, 
*• or their executors, adminiftrators, or afligns, may not 
« only revive fuch judgment, &c. from time to time, in 
his, her, or their own name or names, and take out 
one or more execution or executions thereon for tlie 
tc recovery of his, her, or nheir demands thereon, as by 
, the faid aft among other things is direfted, but alfo 
that fuch aflignee or aflignees of fuch judgment, &c. 
now aflign^ or hereafter to be afligned by virtue pf 

G a « the 
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0*C4LLAOHAlC 


V. 

Marchionefa 

ThuMond. 
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1810. 


O’Callachan 


V. 

MaT'chionrfs 

ThomoND. 


the And aft, his, her, or their executors, admiiiiftratorls^ 
afligns, may bring an aftion of debt, or otherVirife 
** proceed or fue thereon, in his, her, or their own name 
or names, and be confidered to all intents and purpofeS 
in the place, ftead, and condition, either in law or 
“ equity, of the affignor or ; ITignors.** 


f 

Pechwell Serjt., in fupport of the demurrer, admitting 
the general principle, tliat the law of one country would 
recognize and enforce obligations raifed by the law of 
another country, contended neverthelefs, that the rule 
extended only to the fubllance of the contraft, but could 
not transfer to another country the form of recovering, 
nor contravene the general principle of the Englijh law, 
that chofis in aBhn were not alFignablc; confequently 
that no aftion could be fuftained in this court on the 
judgment, otherwife than in the name of Comyn. Never- 
thelefs, he w’as aware of the cafe of Innes y, Dunlop^ 
8 T. R- 595. But die Court iiftimating a ftrong opinion 
againft him upon this ground, he objefted tliat on the 
face of this declaration the Plaintiff did not bring hxmfelf 
within thefe ftatutes, which extended only to judgments 
by cognovit ; whereas if this form of declaration were 
fufficient, there was no aflignee of a|fbd;^ment recovered 
in any fliape whatever in Ireland^ wH^cr upon demur- 
rer, verdift, or by default, who could piove the alle- 
g;'tion contained in this declaration, the Plaintiff 
recovered by the confideration of tlie C^\irt : this would 
be the inevitable confequence, If for conufee the Court 
could read recoveror. There was a known ddlinftion 
between the two words : conufee meant only the Plain- 
tiff to whom a judgment was acknowledged, Tlie 
Itjb ftatute 'I'lHm. 8. r. 5. for the continuation of debts 
upon execution,'* diftingulflics between rccoverers, ob- 
ligees, and recognizees. Tlie IrlJ}} legiflatiire contenl- 
jilated only fuch judgments which may be faid to be in 

13 Ac 
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the nature of obligations, in like manner as fines and 
common recoveries, though judgments of the Court, 
are in the nature of common aflurances of lain}. They 
would have ufed the word recoverers, if they had meant 
to extend the a£b to all judgments whatfoever, and had 
not meant to confine it to judgments Jby cognovit* » 

Runnington Serjt., contrht contended that t&e ftat. 
25 G. 2. was meant to apply to judgments of all forts, 
and between all parties whatfoever : for, although the 
ftat. 9 G. 2. applies to judgments by cognovit^ there are 
no means to diftinguifh on the record of a judgment, 
whether it palTed on a cognovit or other wife. But, alt 
the Court and the ofTicers denying this, he contended 
that it was only matter of form, and inafmuch as there 
was no fpeclal caufe of demurrer afiigncd, no advantage 
could now bo taken of it. 

The Court, however, being unanimous that it was 
matter of iubflancc, he prayed leave to amend, which 
was granted, if, upon enquiry, he fliould find that the 
judgment was in fafl a judgment by confeflion, fo that 
he could avail himfelf of the indulgence. 


(a) Vaughan v. Plunkett^ 
C-Vi. June 1810, fittings at 
iVc^mnJler after Eajlcr tcini 
€or,Ckanjhre]. j^jJtpnpjit 
on a judgment in the Court of 
Exchequer in Ireland. Dam* 
pier^ for the Defendant, object- 
ed that fince the Union of 
Great Britain and Jrelandy aj 
Jumpfit could no longer be 
^jaiotained upon an Irijh jiid|- 


ment, becaiife it was a record 
of the United Kingdom^ and 
might be brought over to the 
Houfc of Lords here, Cham- 
hrej. It was removeable to 
the Houfe of Lords before the 
UnUhi but I will refcrvclhc 
point. VerdiBfox the Plain- 
tiff, but the Defendant nevpv 
moved the cafe* 


c 3 


%• 

1 ^10. 

O'Callachan 

V. 

Marchionefs 

Thomond. 


yljfimpfti lies 
on an fri/h judg- 
ment fince the 
Union. 
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^uijA, SouLSBY, Allignee of Hallioay, a Bankrupt, 

V. Lea. 

If the PUintifT ^HEPHBRD Swjt. had on a former day obtained a 

retains the venue jj, (.Jiange the venue in this cafe from Tork^ 

Upon the ufiial »• * w n 

undertaking to iVorcefier. 

give material evi- • 

dence within the Clayton Serjt. now (hewed caufe, upon the ground 
county, yet if the that the Plaintiff was the affignee of a bankrupt, and it 
jofiied^bc'ft^ch as happen that the Defendant might clifpute the com-v 

to render *hst miffion of bankrupt under wiiich he derived title: 
eviiience irrcle- he therefore claimed, that if the Defendant did difpute 
form^ncconhc the Plaintiff might be permitted to undertake to give 
undertaking is material evidence in Torkjbire^ inafmuch as the trader 
difpenred with, had rciided, and the commiffion was opened, at Bradford^ 


form^ncconhc the Plaintiff might be permitted to undertake to give 
undertaking is material evidence in Torkjbire^ inafmuch as the trader 
difpenred with, had rciided, and the commiffion was opened, at Bradford^ 

lo^l^evldeVce\e county ; and thereupon he would be entitled to 

the trading of a venue reftored : but if the Defendant would 

bankrupt, or a not difpute the commiffion, he did not >viih to have it re# 

petitioning ere- The flat. 49 G. 3. r. requires the 

ditor’s debt with- , .r •rr • 

In a county, yet means to difpute a commiiUon, to give notice 

if the defendant of his intention ; and unlefs that notice is given, it is 

do not give nor unneceffary ta dp more than to give in evidence the 

tice of his inten- ,.11 

lion to difpute commiffion and the proceedings under it ; but the notice 

the Gommiffion need not be given by a Defendant until the time of pica 

under 49 G. 3. pleaded ; whereas, a venue is changed before plea» He 

c. lai. /. 14-, fo conceived, therefore, that the clrcumftancc of the plea 
that the mtre , . " . , . » r , . ,1 , 

production of the being accompanied with luch a notice, vvould render 

commiffion and unneceffary the local evidence, which, without fuch 

proceedings un- would be material and neceffary ; and he cited tlie 

der It proves the ^ ^ ^ 

trading and peti- of Cockerell v. Chamber lay ve^ ante i.yiif to (hew 

tioning creditor’s that where the plea is fuch as^to render it irrelevant to 

dthufemhle that ^ prove the local circumftances, which the 

peeds^noUo b<f undertook to prove arlfing within the county^ 

further complied the undertaking to give material evidence in the county 

with* wh^re the venue U laidi is thereby difpenfed with. 
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' Mansfielp C. J. put him to his cleflion whether he 
would undertake to give material evidence in 
Jbirt ? • 

Lawrence J. obferved, that if, upon confideration, he 
felt confident that the cafe cited applied to the ptefent cafe, 
he was fafe in undertaking to give material evidence, in 
the prefent circumllances : and the rule was accojditigl^ 
difeharged, on the ufual undertaking pf the Plaintiff. 


H 



V- 

Lea. 


Sovthcote, Executrix of Southcotb, Efq. v. 4« 

Hoare, Bart. 


nr'HE Plaintiff, as executrix of the laft will and tef- 
tament of Thomas Sotithcote^ deccafed, declared in 
covenant againff the Defendant upon an indenture of 
leafe of 3 parts, made between the faid Thomas Southcote 
in his lifetime, (therein deferibed as tenant for life of the 
real eftate of John Soiahcote^ deceafed,) of the firft part, 
Ihomas Charlton^ (therein deferibed as the receiver ap- 
pointed by the High Court of Chancery of the rents and 
profits of the eflates of the faid John Southcote^) of the 
fecond part, and the Defendant of the third part* 
wdiereby, after reciting that John Southcote^ by his laft 
will, had given a leafing power, under the reftriflions 
therein mentioned, to every perfon to whom any eftate 
for life in the premifes was thereby devifed, when and 
as they ftiould rcfj^e^ively be in the zStndl pofleffion 
thereof, the bid j/Southcote demifed to the Defendant 
the manor, farm, lands, and premifes, called Bruham 
Lodge^ in the county oi^Somerfet^ tlierein paitipularly 


By indenture 
tripartite be- 
tween if. I, B» 3 , 
C. 3. tenant 
for life, demifed 
to C, ; and C. 
covenanted with 
B. (a receiver,) 
and other the 
receiver or re- 
ceivers for the 
time being, ajid 
to and with fuch 
other perfon, 
who, for the 
time being, 

(bould be en- 
titled to the free^ 
hold, aid to and 
with every of 
of them. A* 
died^ held that 
bis executrix 


tain covenant for breach in her teftatorii lifetime, but that the action was joint, and 
furvived to S, 

. A coveDan(,with two and every of (hem is joint, though the two are feverat 
parties to the deed. 

G 4 deferibeda 
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it 

i8ro. 

SOUTHCOTE 

V. 

Hoare, Bart. 


dcfcribecf, with the appurtenances, to hold the^ fame 
unto the Defendant for the term of i6 years. And 
the Defendant thereby, for himfelf, his heirs, executors, 
and adminiftrators, covenanted to and with the faid 
Thomns Charlton^ and other the receiver or receivers for 
the time being, (and to and With fuch other perfon or 
perfons as, for the time being, (hould or might be en- 
titled to the freehold or inheritance, or to the rents and 
profits of the faid premifes,) and to and with every of 
them, by the faid indenture, amongft other things, to 
repair the premifes, and the fame, fo repaired, at the. 
determination of that demi fc, to yield up to the faid 
Thomas CharltoHy or fuch fut^re receiver or receivers, or 
other perfon or perfons for the time being entitled as 
aforcfiid ; and not to fiiffer cattle to feed in the cop- 
pices demifed, nor fell, damage, or difpofe of any tim- 
ber trees or faplings. By virtue of which demife 
the Defendant entered and was pofiefied, and continued 
poflefled until the death of the faid T. Southcotey the rever- 
fion of and in the fame premifes with the appurtenances 
belonging to the faid Thomas Scuthcotcy as tenant for the 
term of his natural life, under and by virtue of the faid 
will, and the faid Thomas Southcote during all that time 
being entitled to the freehold of the faid premifes, to. 
wit, as tenant thereof for the term of his natural life. 
And the Plaintiff averred breaches in the life of Thomas 
Soi/thcotsy in not repairing, in depailuring cattle in the 
woods, and in cutting and deftroylng timber, by the 
Defendant himfelf, and the like breaches committed by 
one Thomas jindrewt'y who was then and there ^he af» 
fign of the Defendant, and fo the Defendant had npt 
kept his covenants with the teftator T. Sovthcote in hie 
lifetime, or with the Plaintiff, executrix as aforefaid, fince 
his death ; to the damage of the Plaintiff, with a profext 
of the letters teffamentary. To this declaration the 
Defendant pleaded in bar, tliat the faid Thomas Charlton 

duly 







IN TrtB'FrtriETirTtiii oe QEORGE in. 

duly fealed, and aa his a£^ and deed .delime? laid 
indenture, and furvived the faid Tiomus Scuthccte, and 
was Hill in full life. There was a further plea, traverfihg 
the breaches afligned. The Plaintiff demurred to 
firft plea, and the Defendant joined in demprrer, 

• 

Shepherd Serjt. endeayoured to. fupport the demurreru 
He contended that inafmuch as the covenant was to and 
with every of them, there were fcyeral covenants. The 
delign was, that there Ihould be one feveral covenant 
with Charlton^ which, if Charlton had ceafed to receive, 
and a new receiver was appointed, would be a co- 
venant to and with tlie new receiver, but which, if 
no new receiver were appointed, would be extinguiflied^ 
and that there fhould b^ one other feveral covenant 
with Thomas Soutkeote^ and other the perlbn enti- 
tled to the rents and profits for the time being, 
which covenant would remain although the other 
(hould be extinguiflied. It has been held that where 
the intereft is joint, the word each makes no difference, 
•and does not conftitutc a feparate covenant, but here th^ 
interefts are (evcral, and therefore every, which is fyno. 
nymous, {hall have that effort. Thomas Scuthcote was 
intcrefted to receive the rents and profits on his own 
account during his life: the office of receiver had a view 
to the intcrefts of fome other parties, which makes this 
cafe diftingui {liable from thofe of Rolfs v. Tate, Telv, 1 77. 

C. by name of Tate v. Rolks^ ^ Gouldjh. 207. Tatev. 
Roulesj I Buljl. 25. Slingshf^ cafe, 5 Co. 19.. Dnhe cj 
Northtsmherland v* Errington^ 5 T. R. ^ 22 . Anderfon v. 
Mnrlindaley 1 Eafy 497. This is not an indenture by 
Soiithrote and Charlton of the firft part, but by Scuthcote 
of the firlt part, and Charlton of the fccond part. Sup- 
pofe the Court of Chancery fhould now take away the 
rcccivcrfhip from Charlton, without appointing another 
Tccciver, there would be no one who could fue on this 

cove- 


i8fo. 

SouTHcore 

V. 

Hpars, Bart* 
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1 8 Id. covenant. This plea moreover is bad, becaufe it does' 
not (hew that Charkw continues receiver. 

SOUTHCOTS «- 

V 

Hoarb, Bart. Beji Scrjt., who was prepared to fupport the plea, was 
Hopped by the Court. 

• 

Mansfield C. J. It may be the pra£tice of the 
mafter’s office to frame the covenants in this way, but I 
do not think it is. It is a -ftrange thing. The demife 
is by the tenant for life. The maftcr^s office is much 
puzzled upon this fubje£f, but in pra£lice, they ufually 
caufe the receiver to demife under the order of the 
Court, who can convey no legal intereft 5 but when- 
ever they can, they get a tenant for life, or a truftee 
of the legal eftate, to join. It is urged for the 
Plaintiff, that to and with every of them, means witli 
each of the two feparatcly ; but it would be very ftrange 
if it were fo ; it means, with every of the receivers and 
with the perfon entitled, jointly ; and certainly it is im^ 
portant that the aAion ihould not be brought by a re- 
prcfentative who pays no cofts, but by fome one that is 
liable to cofts. Charlton mull be taken to be receiver 
ftill. 

Lawrence J. There is a great deal of difference 
between covenants where the parties covenant jointly 
and feparately, and where they covenant with them and 
every of them : in the former cafe the covenantees clearly 
have feparate aftions. 


Judgment for Defendant. 
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SwiNKERTON V. Marquts of Stafford. 

rpHIS was an iflue under an inclofure a£l:, to try 

whether the Defendant, who was feifed in fee of t 
tenement in the occupation of a tenant named ^night, 
had a right of common in refpeft of that tenement oter 
Motherfall common, otherwife Wybbenhall heath, in the* 
county of Su^ord^ the waftc directed to be inclofed. 
Upon the firtt trial before Lawrence J. at the Stafford 
Lent aflize^ 1810, the Defendant offered in evidence, 
I. An old grant to the priory of Stone^ brought from the 
Cottoniafi MSS. in the Britijb Mufeum. Lawrence J. 
rejefted this, firft, on the authority of the cafe of Michell 
V. RabbettSf ftill pending in tlie Exchequer^ where a grant 
to the Abbey of Glajlonhury contained in a curious ma- 
nufeript book entitled the SecreUtm Ahbatis^ preferved in 
the Bodleian library at Oxford^ was rejeflied as not coming 
from a proper cuftody ; and fecondly, bccaufe thefo were 
entries made by the monaftery of their own rights. 
Secondly, an old grant of common made by John De 
Trnffell in 134^, to the priory of Stone^ given by a friend 
of the Plaintiff, not coniictlcd with the eftatc, to the 
plaintiff, as a curiofity. This the learned Judge rejefted 
for the like reafon, the poffeffion of it not being fuffi- 
ciently accounted for, nor connefted with any one who 
had an intereft In the land. It appeared that the com- 
miffioners had in the month of Auguji preceding the 
trial, upon examination of evidence, allowed the claim of 
the Defendant. There was much conflifting parol tefti- 
mony on both fides as to the queftion whether the te- 
nants of the tenement in right of which the claim was 
made, had been accuftomed to turn out their cattle on 
the locus in quo^ or on one of the two adjoining commons 
iJorvwfoH cojnmon^ and Sterl^ont common, all 

three 


JulyA. 

Where there 
has been but a. 
fhort time for 
inveftigattng a 
queftion of real 
property, of a 
doubtful and 
obfeure nature# 
and o^preat va- 
lue, although 
conflicting evi- 
dence has been 
left to the jury, 
and the Court 
does not think 
their verdift 
wrong, yet if the 
inheritance is to 
be bound for ever 
by the verdi^, 
the Court will 
grant a new trial 
01: payment of 
cofts. 

Antient grants 
are not to be re* 
ceived in evi- 
dence. unlefs 
they can be ac- 
counted for, as 
coming from the 
hands of forre 
one connected 
with the eftafe to 
which they relate. 
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Swinnerton 


V. 

Marquis of 
Staiford* 


three of which, until lately, lay open to each other, and 
from either of thofe two the cattle put there ftrayed put 
cdufe de vicinage into Motherfall common. The (jueftioji' 
went fully to the jury upon the contrary evidence, and 
the jury found a verdifl; for the Defendant, confirming 
the dccifion of t!ie /^ommillioners. 


j^^«/Serjt, havihg JS^^er term iSlio obtained a 
rule iiifi for a new trial, 

Willmms and Y lughan Serjts. now Ihewcd caufe. The 
Defendant produced numerous witnefles who had fecn th^ 
flieep turned out from Knighfs tenement upon Motherfall 
common, and the evidence was left to the jury, who are 
the proper tribunal to decide a doubtful point. 

Lens% contrif relied on the pointed evidence of one 
witnefs, who remembered many years fince meeting the 
tenant of Knighfs tenement driving his flock from the 
common, and hearing him aflign as his reafon for fo 
doing, that the commpn was going to be driven, and tliat 
bis flieep would he impounded 5 and alfo, on a piece of 
evidence, that anpzently there was no gate or opening di- 
tcdly leading from Knighf^ tenement to Motherfall 
•ommon, until about 66 years fince \ when a wicket had 
been made through a fence of the farm abutting upon 
Motherfall common, through which the flieep ufed to be 
driven out to pallure there, and which wicket was flopped 
up about 45 years fince, foon after a remonflrance made 
by tlie lord’s ballilF againfl tl* turning out of (heep there 
by the tenants of Knighfs tenement j alfo that at a later 
period the tenant of ^nigh^s tenement had been long 
accuflomed to turn out his flieep to common through a, 
gate called the F^/dgatc, which led out upon Normaati 
common j but that the commoners of Normatott having 
pade a to divide tliat coounoo ftom Mslh^rfi^llx 
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this gate afterwards communicated only with adrift way^ 
left without the fence, for accefs to Knighis tenement ; 
upon which occaiion the tenant of Kmghf% tenement 
complained that he now had no way to get out upon ew 
ther of the commons, and in confequence he cut a gap 
through a corner of a wood in another part of the farm 
which abutted on Normacott common, and from tliat 
time forward fufFered his fheep to ftray out on tlfe com- 
mon through that gap, until ‘Normacott common was 
finally allotted and inclofed by virtue of an a£l of par- 
liament. 


n 

i8io« 

SwtNHeaTOu 

V.' 

Marquitf of 
Staff oan. 


Mansfield C. J. The point that weighs inoft in 
this cafe on the part of the application for u new trial, w, 
that it is a quellion involved in great doubt, great obfeu- 
rity, and of great value ; and the verditt in this cafe binds 
the riglit for ever. There are three commons of great 
extent, running for miles, all uninclofed ; cattle wrong- 
fully turned onjpafs from one to another,and it is no one’s 
buHnefs to turn them oiF. It is of little importance to 
the people of Motherfallj whether the cattle are immedi- 
ately turned out on Mothcrfall, or on Normacott^ whereon 
Knight ^ tenement certainly had common before the in- 
clofure : and perfons in fuch a Itate of things arc natu- 
rally very inattentive to the place where they are turned 
on. A lord of a manor, or his agent, might think it 
worth while, if he faw cattle improperly turned on, to 
order them off, in order to provide againft any future 
conteft, but the commoners have no intereft j for 
whether the cattle are turned out on one common or the 
others they would very foon find their way to that com- 
mon where is the beft pnfture. There are feveral cir- 
cumflances in this cafe wliich throw a doubt on the De- 
fendant's right of common. Fivft, there was antiently 
no place through which cattle could be turned out from 
this farm on Motherfall common j this wicket being 
comparatively modern, and the openinj through the 

wood 
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5WtNNERT0N 


V. 

Marquis of 
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wood quite recent. There was an opening to the roaefj 
but that led to Normneot common 3 and it would be a 
very lingular circumftance if there was a right of com-i^ 
mon and no way to get at it. The evidence of the man, 
who heard at to years old the Converfation between the 
lord’s bailidf'and the tenant, inlifting on the latter ftopping 
up the wicket, is in fome degree confirmed by the wicket 
being ifow ftopped up. And no rcafon other than the 
abfence of common right is ailigned to account for that 
circumftance. The obfervationj Now we cannot get 
out on either common,” is equivocal, but the laft- 
nieii tinned circiimftances and the making a way through 
the wood to Nornmeott comnr/on, certainly deferved 
confideration. And although the decilion of the con# 
jniflioners on the claim was made' in Augujl^ and 
feveii months elapfed before the time of the trial, 
yet that is not a very long time for the invefcigatioii 
of a matter, from its nature involved In fo much doubt 
and obfeurity : and lince much pains feem to have 
been taken, and the fubjeci -matter is of great value, and 
the inheritance is to be bound for ever by the verdift^ 
and fince it is very poRible that more light may be thrown 
on it, it is better that it fliould go down to a further in- 
veftigation. But the new trial muft be had on payment 
of cofts, and the perfon who applies for it would Jiot be 
wife to pay the co(l$, and to try it again, unlcfs he could 
throw more light on the fubje<fl. The Court does not 
decide that the prefent verdift is wrong ; but for the 
reafons above-mentioned it may be more fatisfaAory 
that the cafe ihould undergo another inquiry. 

Rule abfolute upon payment of cofts. 
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Cox V. BraiM. 

was an aftion for the rent or price of certain 
tithes, 'riie declaration ftated.that in confideratiou | 
that the Plaintiff would let to the ‘Defendant certain , 
tithes arifing upon a certain part or portion .of ascertain > 
meadow called Batley meadow* for a ceruin fpace of ' 
time, to wit, one year,, commencing from the asth of 
March 1808, and would fuffer the Defendant to have 
and take the fame for the faid time, the Defendant un- 
dertook to pay him therefore ^il-t to wit, 5^* immedi- 
ately, and the refidue on or before tlic 35th of March 
1809 ; the Plaintiff then averred, that he did let to the 
Defendant the faid tithes, and did permit and fuffer him 
to have and take them for the faid time. The fecond 
count ftated, that the Defendant was indebted to the 
Plaintiff for certain tithes arifing upon and from certain 
lands in the parifh of St. Thomas, in the luburbs of the 
city of Oxford, and due and of right payable to the 
Plaintiff, as proprietor thereof, by the Plaintiff bargained 
and fold to the Defendant, and by the Defendant, ac- 
cording to that bargain and fale, bad, enjoyed, and taken •, 
and that the Defendant undertook to pay. The next 
count was on a quantum valebant, for tithes of the like 
defeription. There were alfo counts for goods fold and 
delivered, and on an account ftated. The Defendant, 
as to all the faid feveral fuppofed promifes, except as to 
1 5/., parcel of the feveral fums claimed, pleaded that he 
did not undertake, and as to the 15/., parcel of the fai4 
feveral fums#he pleaded a tender, and brought the fame 
into court. He alfo pleaded a fet-off. The Plaintiff 
took iffue on the tender and and fet-off. Upon the trial 
of this caufe at the laft Oxford Spring Affixes, before 
Wood B., it appeared that the Plaintiff, who was leffee 
o£ the tithes in queftion, under Chrjft'church in Oxford, 
8 on 


If the bargafnec 
of tithes for one 
year underlet 
them to the fe- 
veral occupiers 
of the land, no 
notice to deter- 
mine the onder- 
lettingneedstobc 
given by another 
bargainee of the. 
fame tithes for 
the following 
year. 

A tender ad- 
mits the contraft 
and faifls Aated 
in the declarav 
tion ; therefore 
where a count 
averred that in 
contideration 
that the PJaintiiT 
would let to the 
Defendant cer- 
tain tithes, the 
Defendant agreed 
to pay 41/.; and 
that l^laintiff did 
let the faid titheSf 
and did permit 
the Defendant to 
lake them, a ten- 
der on all the 
counts generally 
precluded the 
* Defendant from 
, file wing a legal 
interruption to 
’ his taking theniE 
I if any fnch Inter- ’ 
r option had fub* 

' fideds 
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on the 4th of April i8o8> expofccl them to be let or fold 
by auction ; the conditions of falc were, tliat the renter 
of the lots (hould pay immediately into the hands of the- 
auftioneer 5/. as a depofit, as part of payment, and fign 
an agreement for payment of the remainder on or before 
the a5th of March 18*09, if required. That the letting 
of the lots . fliould commence from the 25th day of 
Marctr then laft palt^ and that the purchafers fliould give 
up their lots on the 25tU day of March 1809. The 13 e*. 
iendant was declared the higheft bidder for the firft Ipt^ 
which v/as the tithe of about 100 acres, more or lefs, of 
Boiley meadow, and Gx acres of paftiire land, at 41/., 
and he paid into the hands ot the au£lioncer 5/. on ac^- 
count* The titheable land in Botley meadow was in the 
hands of nine occupiers, and the tithes had in the pre- 
ceding year been let by the Plaintifl- on funilar condi*. 
tions, but at the rent of 23/. only, to Chilli ngivorth, the 
occupier of tJic largeft parcel of the land out of which 
they iflued, and he had underlet to. the fevcral other oc^ 
cupiers the tithe of their refpeftive lands. This circiim*- 
llance was publicly Gated at the time and place of the 
auftion. The Defendant, having previoufly informed 
the occupiers of his intention, began to colled the titlies 
in kind ; but after he had taken up the tithes of two or 
three occupiers, tlip reft of them refufed to fet out their 
tithes, alleging that tliey had received no notice to deters 
mine their compoGtions of the preceding year, but they 
offered the fame fums, as compofrtions, which they had 
paid to Chillingworth : thefe however the Defendant re<- 
fufed to accept. Tlie Defendant tendered to the Plain- 
tiff for the tithes the fum of 15/,, which was adhxitted tO 
be a fully proportionate value for thofe tithes which he 
had colleded in kind. Wood B., at the trial, was at firft 
of opinion that the PlaintiflF could not recover, beCaufe he 
had not given the land-occupiers that notice to fet out 
tithes, wluch he thought was neceflary to deteiu 

iniiy^ 
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mine their pre-exifting,Gompo&tion> and to put the De« 
fendant in pofleffioo of the dthes which he had contraAed 
for; the Plaintiff uifed* on the authority of 
Willan^ 2 Eafif 128. arid t TermRtp.^^. CexT. Parrjt 
that by the plea of tender, and payment of money inm 
court upon all the counts, the Drfendant had admitted 
the fpecial contrail, and that nothing remained to be 
proved, but the amount of the damages he had fuftained, 
which lie contended was the difference between 15/. and 
41/. The jury however, under the dire£lion of the 
learned Judge, fouml a verdi£l for the Defendant, but 
liberty was referved to tlie Plaintiff to move to enter a 
verdi£l for die Plaintiff. 

Accordingly, in EajUr term tf'iUums Serjt. moved, 
as well on the ground that the contra^ ftood admitted 
by the payment into court, as alfo on the ground, that 
Chillingwerth^ whofe intereft was determined, could im^ 
part to his undertenants no greater eftate dian he him* 
felf poffeffed, and that therefore no notice to them was 
neceflaiy. The Ceurt granted a rule nifi on both points. 

Shepherd Serjt. in this term (hewed caufe. The Plain- 
tiff having tendered the value of fo much of the dthe as 
he a£f ually had poffelfion of, the plea of ««» aJJUmpfit as 
to the refidue is proved. The Defendant went on col- 
U£dng tithe until he was ftopped by this compolition 
being fet up, and which was the default of the Plaintiff, 
and all that he collected he pad for. [Mansfield C. J, 
That would be a very good defence as to the relidue 
beyond the 15/. upon the UTue of quantum valebant ^ if 
the Defendant had not admitted the fpecial count.} 
And likewife upon the count for tithes fold, and deli- 
vered. And unlefs the tender be an admilSon pf the 
cauie of adion, the Defendant is clearly entitled to the 
verdifl on the ftrft count. The feller is bound to put 
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the buyer in fuch a condition, that he may receive his 
tithe without difpute or trouble.,^ ^Hfath J. The feller 
is* bound to warrant him againil all lawful claims ^ no 
further.] 

Lawrence!. Could Chillwgnuotih bind the eftate 
longer^than during his intereft ? 

!• 

Mansfield C. J. (flopping Williams and Peckwell 
Serjts., who were prepared to fupport the rule,) How 
can you argue it ? You have paid money into court ge- 
nerally; you now intend to apply it to the quantum 
valebanty and you infill on the fuflit’cncy of that fum as 
your defence, faying that as to the fpecial contraci the 
PlaintilF could not perform his part of it, and put you in 
pofleflion of the tithes, as he engaged to do. If you 
relied on that point, you had a plain way to proceed, 
by pleading non ajfumpftt to the lirft count, and paying 
the money into court on the quantum valebant only : but 
here, by inadvertency, you have by your tender admitted 
the fpccial contraft, and therefore you cannot deny it. 

Rule abfoluto. 
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'^RESPASS for breaking and entering four clofes of No one can 

the FlaintifF, fituate in the parKh of St. Barthoh^ a preferip- 

mew^ in the county of Sujfepcy and treacling doyn and own 

fpoiling the grafs, and fubverfing the foil; and, with if anadl imme- 

fledges and other iron inltruments, breaking down, prof- morially done in 

trating, and deftroying the hatches, penllocks, weirs, land of yf., 

, , r 1 ' -ni . ‘/Y- f f . « 1 at each repetition 

and dams of the PlaintiiF, there then credfed, and throw* produces an ef- 

ing the materials into a certain watercourfe, where they fedt on the land 

were loft. The Defendant pleaded, firft, not guilty. which, 

Secondly, as to the breaking and entering one of the 

clofes, treading down a little of the grafs, and there ftib- difpofition of 

verting the Plaintiff’s foil, and with Hedges and other land occafions 

iron inftruments breaking down, proftrating, and dc- perceptible 
^ - n 1 • 1 . , injnry, there is 

ftroymg the hatches, penftocks, weirs, and dams ; that ground to 

the Defendant, long before, and at thefaid fevcral times ptefumea grant 

when, &c. was lawfully poffeffed of a certain dwelling- ancef- 

houfe, with the appurtenances, in the parifli of St. /V anceflor 

ter-the-Greaty otherwife the Sub-dfutiryy in the faid county ©f ihc right of 

of Sujfexy near to the faid clofe in which, &c. and alfo doing that ari. 

near to a certain watercourfe, running and flowing in Therefore if 

makes a new ap- 
plication and dirpoHtion of his land, of fiich a fort that the produced in the 
land of B. by Che repetition of the a<ft done in the land of yl becomes injurious 
to the property of B. under fuch new difpofition of his land, jI. is not authorized 
in repeating that adt.. 

But if the efFcdl produced on the land of /?. by the adl done in the land of 
had at all times occafioned a perceptible injury to property, there would have 
been fufiicient ground to prefiime a grant from the ancejlors of to the ancefiors 
of ji. of the right to do fuch adt* 

/i, has immeinorially had, for watering his lands, a channel through his own 
field, In a porous foil, through the banks of which channel, when filh .!, the water 
percolates and thence pafles through the contiguous foil of below the furface* 
without producing vifible injury. B. builds a new houfe in hb land, below the 
level of his foil, in the current of the percolating water: j1. caonor nowjudify 
filling his channel, if the percolating water thereby injures the houfe ot B. 
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and along the fame clofei and[ that the water of the faid 
watercourfe, before^ and until the time of the obftrucK* 
tioii therepf hereafter mentioned^ had run and flpwcdi 
and had be^n ufed and accuRomed to run and fiowj and 
then and from thencre until, and at the faid feveral times 
^hen, &c. of right ought to have run and flowed, 
and fliy of right ought to run and flow, freely and with-* 
out any undue obftru£lv;)n or hindrance j and the De<* 
fendant averred, that the faid hatches, penftocks, weirs, 
and dams, before and U the faid feveral times when, &c. 
had been, and were, unlawfully kept (hut and faftened, 
and kept and continued to be (hut and faftened, by the 
Plaintiff, for a great and unreafonabh length of tifue^ fo 
that the water of the faid watercourfe could not run and 
(low in its ufual and acct|ftomed manner, but was ob« 
(tru£led and kept back by the faid hatches, penftocks, 
weirs, and dams, infomuch that by reafon thereof divers 
large quantities of water, which would otherwife have 
run and flowed away from the faid dweiling^houfe, 
were prevented and hindered from fo doing, and by 
means of the premifes, ran, flowed, and penetrated intm 
the Defendant’^ dwelling-houfc, &C.5 for Uie purpofe 
of abating and removing which obftruftion and nu« 
fancC| the Defendant juftiiied the ads complained of. 
The third plea, after the fame introdudion as in the 
fccond, dated, that the Phiiitiff, before and at the faid 
feveral times when, &c. did wrongfully and injurioujly^ 
by and with the hatches ^ per^ocks, weirs ^ and dams in the 
declaration mentioned, and by wrongfully and injurhujly 
keeping the fame, Jhut and faflened^ caufe and procure divers 
large quantities of water to accumulate and increafe in and 
upon the faid chfe in which, &c., and which, before and 
at the faid time when, ought to have run and 
flowed oflF and from the faid clofe, in which, &e., and 
away from the dweliing-houfe of the Defendant, and by 
reefon whereof divers large cjuautities of water^ before 

and 
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ftnd St the laid feveral times when, '&c. raft and Jlowed 
unto and into the fame aweUingJfoufe^ &e. t^herefore he' 
juftified the adts complained of. The fburth pl^ar, 
after a fimilar introduction, averred, chat tlie Plain- 
tilF, before and at the faid time when, &c. wrongs 
fully and ifijurionjly kept and continued the faid hatchet^ 
penfocks^ weirs^ and dams Jhutj clofcd^ and fafened^ 
in and acrofs a certain watercourfe in the fakl clofc 
in which, &c« and thereby catifed and procured divers 
large quantities of water, before and at the faid feveral 
times when, &c. to arife, accumulate, and increafe in 
and upon the faid clofe in which, &c., and by reafon 
thereof divers large quantities of vtater^ before and at the 
(aid feveral times when, &c. were hindered and prevented 
from running and flowing from the faid lafl^^mentioned 
dwelling*houfe of the It^fendant, and greatly overflowed 
and damaged the fame, 2cc. ; wherefore, &c. The 
PlaintiflF joined iflue on the firlt plea ; and in his re- 
plication to the fecond plea, admitted the Defendant’s 
poflfeflion of his houfe as therein deferibed, but, pro- 
tefting that the water of the (aid watercourfe, before and 
until the time of the obftruClion thereof in that plea 
mentioned, had not run and flowed, and bad not been 
ufed and accuftomed to run and flow, and then, and 
from thence until, and at the faid feveral times when^ 
&c. of right ought not to have run and flowed, and ftiJ) 
of right ought not to run and flow freely, and witliout 
any undue obllrudion or hindrance, he averred, that 
Jong before and at the faid feveral times when, &c. Tho^ 
mas Peekham Phipps Efq. was feifed in his demefne as of 
fee, of and in the faid clofe in which, &c. and of and 
in another clofc called the Twenty jlcres, adjoining dierc- 
to, and lituate in the faid parifli of 5/. Bartholomew^ 
with their relpedive appurtenances \ and preferibed in 
right of his eftate of and In the faid clofe called the 
Twenty AcreSf for ai;i immemorial right to ftop up and 
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dam, with hatches, penftocks, weirs, and dams, the 
water of the faid watercourfe in the faid clofe in which, 
&c., for the purpofe of turning the faid water out of the 
faid watercourfe into, through, and over the faid clofe 
in which, &c., in order to, and for the purpofe of wa- 
tering, meliorating, and improving the faid other clofe 
called the Twenty Acres^ every year, at all times of the 
year, ^ often as occafion hath required, as to the faid 
clofe called the Twenty iticres, with the appurtenances, 
belonging and appertaining, to wit, at the parifli of 5^ 
Bairtholomew aforefaid. He then averred, that T* P» Phipps 
demifed both clofes to the Plaintiff, who afterwards, 
and before the faid times when, &c., to wit, on the day 
lafl: aforefaid, at the fame parHh, being a time when oc- 
cafion required, did flop up and dam the water of the 
fiiid watercourfe, by then and there putting down and 
placing the faid hatches, penftocks, weirs, and dams in 
the faid clofe in which, &c., for the purpofe of turning 
the water of the faid watercourfe out of the fame, into, 
over, and through the faid clofe in which, &c., in order 
to, and for the purpofe of watering, meliorating, and 
improving the faid clofe called the Twenty Acre^^ and 
kept and continued the fame, fo put down and placed 
'there, as the occafion then required, in exercife of the 
faid right, as he therefore lawfully might, until the De- 
fendant, of his own wrong, at the faid feveral times 
when, &c. committed the fcvcral trefpalTes, See, \ and 
concluded by traverfing that the faid hatches^ penjlocksf 
•weirSf isf dams^ before and at the faid feveral times 
when, &c:, had been and were wrongfully Jbut and fajl^ 
ened, and kept^ and continued fo (hut and faftened, by 
the Plaintiff, for a great and unreafonable length of time* 
To the third plea, the Plaintiff, omitting the protefta- 
tion, replied the fame fads as in the replication to the 
fecond plea, and traverfed that he did wrongfully and in* 
^urhu/lfi iy and with the faid hatches^ danis^ and weirs, and 
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iy wrongfully and injurioujly keeping the fame Jbut and 
fajlened^ caufe and procure the faid targe quantities of watet 
to accumulate and intreafe in and upon the faid clofe 
which» &c.^ and which before and at the faid time 
when, &c. ought to have run and flowed off and 
from the faid clofe in which, &c. to and away froni 
the Defendant’s dwellihg<^houfe. I'd the fourth plea 
the Plaintiff replied in the fame manner as *to the 
third, and concluded with trAverling that he wrongs 
fully and injurioujly kept and continued the faid hatches^ 
penjlocks^ &c. JhuU clofed and ftjlened in and acrofs the 
faid watercQurfcy and thereby caufed and procured divtr^ 
targe quantities of water to arifcy accumulatey and in* 
creafe in and upon the faid clofe in which, &c. The De» 
fendant in his rejoinder took ilTue on thefe feveral tra* 
verfes. Upon the trial of this caufe at Horjbam, at the 
Spring Aflizes 1810, for the county of Btffen, before 
Heath J., the cafe was this : The river Lavant flowa 
from eaft to weft, under the fouthcrti wall of the city o£ 
Chichejler. At a certain place fituate at the eaftern end 
of the city, and lying to the call of the locus in quo, and 
of the turnpike road hereafter mentioned, part of the 
water is occafionally diverted, for the purpofe of irri- 
gating a meadow called Grm’s meadow, lying wholly 
to the call of, and abutting on the fame turnpike road.. 
This road iffucs from the fouth gate of the city, and goes 
from north to fouth. Many houfes had been recently 
built without the gate both on the eaftern and on the 
weftern fides of this road. On the weftern fide ftood 
the Defendant’s houfe, erefled within fix or feven years 
paft, abutting on the road, and fituate on a part of a clofe 
called OtBrien^s garden, which extended about x 80 yards 
in length, parallel to the road, and 50 in breadth. From 
the increafe of the city, the frontage of this clofe towards 
the road had recently become building ground. The foil 
of the ground on which the Defendant’s Koufe ftood, hnd 
been excavated, and thereby lov/ered * about two feet, a 
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{hort time before the houfe was buih. The Defendant had 
alfo fiinkiiiearly four feet below the furface,the floor of his 
underground cellar and kitchen : at the- time of building 
Aem he was warned that dief would be rubje£l to floods. 
On the weftem fide of O’^eti's garden, and abutting 
thereon, and ou the {budi fide of the tjver Lavantt lay a 
tra£t of meadow land called the Deanery farm, being 
all the property of one perfon, in truft ibr whom 
Mr. Phipps was leifed thereof in fee, comprehending, 
tmongft other lands, JP'eller^i doles Irereafter mentioned; 
and the two clofes mentioned in the pleadings. Ail ar> 
tlficial cut, or main fSeeder, of indefinite, but of great 
and uiiqueftioned antiquity, pafied from the nenLavant 
at the north«eaftem corner of this farm, through a part 
thereof occupied by Wdltr^ along the eaftem fide of it, 
and contiguous and parallel to the weftem fide of 
CfBrietii garden, flowing to the fouthward, for the 
/pace of i8o yards^ within which diftance the Defend- 
ant’s houfe was fituate ; fo that this watercourfc pafled 
parallel to and beyond the back front of that houfe, being 
about 50 yards diftant from it in the neareft point, and 
alfo parallel to the turnpike road. This feeder was pro- 
longed northwards in a dire£t line beyond that length of 
s8o yards, for the purpofe of watering other meadows 
occupied by Weller ^ not material to this cafe ; but at the 
end of the rSo yards there was a penftock, or row of 
hatches, fixed aimifs the feeder for the purpofe of exclud- 
ing the waiter feom the pndonged part thereof, and caufing 
it to flow over a weir or cafeade fituate in Wellee^s 
gnnmd, on the weftem fide of the ftream, at that ^oint, 
die altitude or peipendicular fal) of which weir/ was 
two feet fix inches. When thefe hatdies Were lliuc 
down, all the water fdl ov^ this weir, and at and 
from that pmnt changed its oeurfe, and flowed from eaft 
to weft, down a channel cut at right angles to the firft« 
mientiimed feeder, for the fpace of 200 yards, in the 

courfe 
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tourfe of which diftance it pafled through a pond, (ituate 
about midway. At the wellem extremity of the 200 yards, 
another penftock, or row of hatches^ was placed acrofs the 
continuation of the watercourfe, one poft of the frame 
thereof being in a field occupied by Weller^ fituate on the 
fouthern fide of the ftream, and the other poft of the 
frame thereof being placed in the PlaintifPs clofe called 
the Thirty Acrts^ which lay on the northern fide of that 
part of the ftream : and at the fame point commenced 
another feeder, the courfe of which diverged a little to 
the fouth-eaft, and pafTed into the Plaintiff’s clofe called 
the Twenty Acres^ mentioned in the pleadings. When the 
hatches acrofs the watercourfe at this point were (hut 
down, the water was penned back in the watercourfe 
throughout the fpace that lay between that point and the 
pond, and was raifed to the height of three feet five 
inches from the groundfill of the laft-mentioned pen* 
ftock, in confequence of which elevation it flowed along 
the laft-mentioned feeder, and performed the office of 
irrigating the 20 acres : but when this penftock was fo 
clofed, it did not jpen back the water further to the eaft- 
ward than the pond before-mentioned, fo that the fhut* 
ting of this penftock did not in any way affeft the cur- 
rent throughout the fpace that lay above the pond eaft- 
ward, up to the weir, much lefs could it affefk the height 
of the water in the 180 yards of feeder fituate above the 
weir, at tlie times when the water flowed over the weir. 
The top of the laft-mentioned penftock, too, was two 
feet three inches lower than the plane of the bed of 
the feeder in the 180 yards above the weir ; which bed 
was, as nearly as might be, in the fame level with the 
floor of the Defejiidant’s kitchen, and two feet lower 
than the bed of ih^Lavant; and the diftance in a right 
line, drawn from this penftock to the Defendant’s houfe, 
was 3 1 7 yards \ and the whole fall of the ground from 
th6 Defendant’s houfe to the fame penftock, was fire 
1 1 feet 
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feet one inch. At the time mentioned in the pleadings# 
the firft-mentioned penftock was partly fliut down 5 and 
the fecond was entirely clofed, for irrigating the 20 
acres.; and to increafe the efFe£l of the latter, fome 
turfs and earth had been placed near the penftock 
on each bank, to raife the head, (which the learned 
Judge thought was material); fo that the water had 
rifen t« the height of a foot above the top of the laft-* 
mentioned penftock itfelf, and flowed over it ; it was 
a wet feafon, and the dream was very copious. The 
banks of tliefe feeders, and the foil of the fields in 
queftion, and of all the adjacent valley, confift of a 
porous gravel, which is eafi!/ percolated by water. 
And the moft judicious witneflTes who were called, dated 
that the water in the Defendant’s premifes was that 
which foaked through the bank of the neareft water- 
courfe, namely, the 180 yards of feeder parallel to the 
back of his houfe. The Defendant found water feven 
inches deep in the kitchen and cellar of his houfe, and 
conceiving that it proceeded from the ftream which wa^ 
penned back for watering thefe meadows, he went with 
his fervants in fearch of the nufances, in order to abate 
them; He firft came to the penftock neareft to his 
houfe, fituated in Weller\ meadow, at the fouthern ex- 
tremity of the 180 yards, w'hcrc he removed two 
boards, which, as they were before placed, had the ef- 
fe£I of raifing the water in the 180 yards length of the 
firft main feeder. He then proceeded to the fecond pen- 
ftock, at the weftern end of the aoo yards, which he 
broke down, and thereby drew the water off from the 
feeder of the Twenty Acres^ and let it pafs oft' weft- 
ward down the lower channel. The water had at that 
time been penned on the meadows only three days : a 
month or fix weeks was the time during which the water 
had ufually been kept on the land in former years* 
From the time of doing tlicfe two a£ts the water in the 
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Defendant’s houfe funk rapidly, and the floor became 
dry. But it appeared that about a week afterwards, the 
Levant being greatly increafed by the melting of the 
fnows, which occafioned a general flood,, the Defend^- 
ant’s cellar became full of water again, and continued fo 
for many weeks, though the penftock fccondly men- 
tioned had not, during that period. Keen (hut down, nor 
even repaired. The deflru^lion of this, wh^h was 
the PlaintilPs penftock, was the aft for which the Plain- 
tiff intended to claim a compenfation by this aft ion, but 
the parties went to trial upon the ifliies which have been 
ftated. On the part of the Plaintiff it w^as attempted to 
Ihew^ that the water in the Defendant’s houfe proceeded, 
not from the watercourfc, but either from land fprings, 
which were proved to exift neai the fpot, or from the 
irrigation of Grove^^ meadow', which lay, as before men- 
tioned, on the eaftern and oppofite fide of the road, on 
a higher level than the Defendant’s houfe, or from 
fprings which rofe in that meadow : but the Defendant 
clearly difproved the firft of thefe pretences, by proving 
that the water left his houfe, alnioft inftantaneoufly, 
when he had done the afts complained of ; and he 
{hewed the futility of the others by the teftimony of an 
intelligent furveyor, who lived direftly oppofite to the 
Defendant, on the eaftern fide of the road, and who 
proved, that when meadow was irrigated, his ow'n 

houfe, and thofe adjoining on the eaftern fide of the 
road, which were contiguous to the meadow, were iiu 
commoded by water coming into their lower apartments ; 
and that too at times wdicn the Defendant’s houfe, and 
the other houfes on the eaftern fide of the road, w ere 
quite free from water ; and that, vice verfd^ at the time 
of the injury complained of, and at other times, when 
the Defendant’s houfe, and other houfes on the wefterii 
fide of the road were flooded, his own and the other 
houfes on the eaftern fide were dry. The Plaintiff proved 
tliat the lower penftock at the extremity of the 200 
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yards, had been ereded3o or 40 years fincej that it had 
been ufed without interruption for 30 years, and that a 
pbnftock had been remembered there for 70 years. On 
the other hand, the Defendant relied on a fuppofed in- 
conlillency in the accounts given by two different wit«' 
neiTes for the PlaintiiF of the elevation to which the 
lower penftock raifed the water at different periods of 
time i 6ne of whom ftated that 40 years lince it raifed 
the relative height (in the watercourfe) of the water 
between the pond and the penftock 18 or 20 inches, 
which fufficed for watering the Twenty Acres^ and pen-* 
ned back the water as far as the pond ; whereas, another 
ftated, that the total fall at the lower penftock was three 
feet five inches ; and the Defendant contended that this 
evidence proved that the lower penftock itfelf had beeis 
recently enhanced: in order to combat the preferip- 
tion, he alfo proved by feveral witnelTes that inhabit- 
ants of the city of Chichefier^ which is much fuhjed 
to floods from the Lavant^ had, at various times, abated 
various penftocks, and other ereftions which they deem- 
ed nufances \ among others the penftocks in queftion.^ 
Upon thefe ilTues and evidence, Heath J. directed the 
jury, that in cafe they Ihould be of opinion that the 
flooding of the Defendant’s cellar was occafioned by the 
penning of the water, the queftion would be whether 
the penftock had been properly kept (hut, or whether it 
had been (hut down an unreafonable length of time, fo 
as to occafion an injurious annoyance to the Defendant’s 
houfe. On tl7.e preliminary queftion, the evidence of 
the furveyors was, as ufual, contradiftory, but there was 
a fadk worth a great many fpeculations : the fubfiding of 
the water left no doubt upon the point. If the Plaintiff 
had pofleifed an uninterrupted/ight to raife the penftock 
to a certain height, it would not derogate from that ri ght 
that the Defendant had thoaght proper to build a houfe, 
and make Iws Idtchen deep in the ground : but the Plain* 

tiffs 
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tif[*s enjoyment had not been very peaceable ; for when- 
ever the neighbouring inhabitants felt any inconveniencet 
they went and pulled down the penitock ^ from whieh^ 
and from the different heights afligned to the penftock) 
by different witncfles^ he thought there was conclufive 
evidence that the penftock had been enhanced of late 
years from one foot eight inches^ to three feet five 
inches \ and« if the jury fhould be of that opinion^ 
there was fufficient ground to And a verdi£i for the De- 
fendanti which they accordingly did. 


109 



V 

Baabbr* 


Shepherd Serjt.| in Eajler term» moved for a rule nifi 
to fet afide the verdifl and have a new trial : he obferved 
that the Defendant’s rejoinder did not deny the Plaintiff’s 
right to the penftock. It was proved that at the time of 
the injury the water ran to the penftock at the fame 
height, and in the fame manner, and the levels of the 
bed of the watcrcourfe behind the Defendant’s houfe, 
and of the pcnftocks, were the fame, as, to the me- 
mory of all the witnefles, had ever been the cafe ; the 
top of the lower penftock was two feet three inches 
lower than the foot of the cafeade which flowed over 
the weir, confequently it was impolfible that that pen- 
ftock (liould make the water flow over the banks of 
the watercourfe into the Defendant’s houfe. \Heatb J. 
obferved tliat it was not alleged that the injury was fuf- 
tained by the water overflowing the banks, but by its 
oozing through them, and through a porous and gravelly 
foil.J Even fuppofing the lower penftock to have been 
the caufe of the mifehief, it was of immemorial anti^ 
quity, and the houfe had been built only within fix 
feven years pad : the Defendant, therefore, was not juf- 
tified in demolilhing thejpenftockin right of his houfe ; 
and even if the owner of the houfe had before this time, 
fince its ere£lton, deftroyed the penftock, he would not 
thereby eftabUlh his rig^ in deftruAion of the PlaintiflF’s 
preferiptiom 


Lawrence 
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Cooper 


V 

Barber. 


Lawrence J. You claim a prefcriptive right to cre<El 
the penftock ; now the pcnftock is in the Plaintiff’s leflbr’s 
Own grounds, and he may pen the water there as he will, 
until he does a damage to his neighbour, which may 
not have happened till now. Is it not law that yoti muft 
fo ufe your own as'not to prejudice your neiglibour ? 
And urjtil you prejudice your neighbour by penning the 
water, you do that whigh you have a right to do ; but 
where you begin to injure your neighbour, there the 
right terminates. If there had been an ancient houfe, 
into which you had, by your penftock, immcmorially 
caufed the wafer to flow, without being encofintered by 
any obftruftion, it would have been evidence of a grant ; 
but here is no fuch evidence. 


Mansfield C. J. Upon the fecond and third tra- 
verfes, which arc hardly diflinguifhable from each other, 
and which go to the Defendant’s right of erefling any 
penftock at all, the verdift certainly ought to have been 
for the Plaintiff ; for it is plain that the cut muft have at 
fome time been made out of the river for the benefit of 
the land, which might anciently have belonged to the 
fame perfon j but without pcnftocks he could not have 
the benefit of the cut : but, according to the terms of 
thefe two ilfues, the verdicl precludes the Plaintiff from 
having any penftock at all. 

. Lawrence J. The Defendant does not contend that 
the Plaintiff has no right to any penftock at all, but 
that he has no right to creft a penftock which (hall caufe 
the water to flood his houfe. 

Chambre j. The Defendant’s rejoinder fliould have 
pointed out, as a juftification, fome enhancement of the 
nufance : now it does not. And the interruption fliewa 
to the excrcife of the right occurred 50 years back. 

S The 
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. The Court recommended to the parties to refer the 
whole matter to arbitration, and dclircd it might (land 
oyer to give time time for an arrangement, but the De- 
fendant not coiifentiiig, on a fubfequent day, they 
granted a rule nifi for a new trial. 


1810. 


Cooper 


V. 

Barbbr. 


Bejl Serj. now fliewed caule agaiiill this rule. The 
Defendant intended, by thefe iffiiei*, to difpute the 
Plaintiff’s right to erefl. any penftock at all, and the jury, 
upon evidence, of which they are the proper judges, 
have found that point for him. 


Mansfield C. J. obferved that the two laft ifliies were 
too loofely worded to try that right, for they had put no 
faft in iflue ; they alleged that the PlaintilF Ivad Ihut the 
hatches wrongfully and injurioufly ; but they did iiotiliew 
whether it was injurioufly done, becaulc the Plaintiifhad 
no right to fliut thenrat all, or whether it was, beca life they 
were kept fliut at improper and unreafonable times, or 
for an unreafonable length of time, as alleged in the 
iirff iflue. 


Heath J. obferved that the firft iflhe, on the rcafon- 
ablencfs of the time, had admitted the Plaintiff ’s right 
to fliut them for fome time ; and that, in facU, there was 
no evidence of their having been fliut an unreafonable 
length of time, to fupport the verdidl on the firft 
iflue. 

Rule abfolutc lor a nev trial. 


Bejt then prayed that the Defendant might be permitted 
to amend his pleadings, which the Court refer ved for 
future confideration ; recommending to the parties 
to fettle the whole matter by arbitration. 


The cafe never again came before the Court# 
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July 6. Rex V. Davey, in the Caufe of Racket v. 

Mewes and Another. 

The Court of '^HE PlaintifF having iflued % writ of fieri facias againfl: 
Common the eflFefls of the Defendant, and the levy having 

forfeited penal- frullrated by the ^violence of George Davey and 

ties of the recog- Thomas Davey ^ an attachment was obtained againft them, 
nizances of hail whereupon they put in bail to the attachment, and en- 

to attachments, recognizances in co/. each, to the intent that 

to the difchargc n . . 1 r . • i 

ofthedebt ofthe they Ihould appear and aiiiwer interrogatories, which 

Defendant in the the PlaintifF caufed to be filed, but they never took of- 
ficc copies thereof, nor took any fteps to fave the for- 
feiture of their recognizances *, and they had fince ab- 
fconded, and the fcveral recognizances were forfeited. 

^ The recognizances were put on record j and the bail, on 
the Plaintiff’s making application, had refufed to make 
him any compenfation. 

Rough Serjt. moved that the bail of Davey might pay 
the PlaintifF the amount of the levy indorfed on the 
fieri facias^ together with the cofts of the attachment and 
fubfequent proceedings, and the cofts of this ap- 
plication, not exceeding the amount of their recog- 
nizances. 

Mansfield C. J. This is a debt due to the King, 
and I do not fee how we can telp you. 

Heath J. The recognizances of bail upon attachments 
are regularly eflreated, and, of courfe, will have the fame 
confequences as any other recognizances eflreated in the 
Court of Exchequer. You may apply to that Court to 
try if you can obtain any afliftance from them \ but we 
cannot delay the eftreating of the recognizances. 

Rule refttfed« 
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Hunt, Adminiftrator of Campbell, v . Stevens 
and Another. 


PlaintitF declared in trover, as adminiftrator, for Whether a dc- 

certain houfehold furniture, upon a converfion al- livery of houfc- 

leged to have been made after tlid deceafe of the inteftatc. goods was 
r complete, the 

Upon the trial of this caufe at the fittings at Jveflminjler upho’ftcrer ftill 

after Hilary term i8io, before Mansfield it ap- having a fervant 

pcared that the deceafed employed the Defendants, who vendee s 

were uphoHlerers, to furnifli a houfe which he had good^wcre^and^ 

taken ; and they had accordingly, about a fortnight the vendee not 

before his death, fent in goods to the amount of, at leaft, having yet itaken 

i^oo/. : they placed a man in the houfe, who indeed 

ftated in evidence, that, without an order from the De- jf adminif- 

fendants, he ihould not have permitted the deceafed to trator Ihews that 

take poffeffion of the furniture ; but the purpofe for * 

which he was placed there was the fuperintending re- by 

pairs and difpofing the furniture. The deceafed had xh^advahrem 

^flFefled an infurance on the furniture to the amount of ft^n’pof^his kt- 

700/., the work was completed, aiid the deceafed was traiion, he (hews 
preparing to go on the 5th of February to inhabit the his aciminiftration 
houfe, but on the 3d of February he died. In the night and 

of the 3d the PlaimilF, who was then a judgment cie- Although he 
ditor, and alfo had an aflignmeiit of tlic goods in quef- fucs for a doubt- 
tion, but had never obtained an inventory of them, en- *"“1 claim, 
deavoured to poflefs himfelf of thefe efFefts under an 
execution, but the Defendants privately conveyed them for that 
away in the courfe of the fame night. The Plaintiff cmlh'^urcs his 
then took out letters of adminiftration to the deceafed 
upon a ftamp for a value nojL exceeding 1000/., as appeared to foe out 

by a copy of the bond given to the ordinary, entered in a letters of 
the books of the proper officer of the Prerogative Court, 
the letters of adminiftration themfelvcs being not pro- harob- 

duccd. It was objedted on the part of the Defendant, tained judgment. 
VoL. III. I that 
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that the ilamp was of too low a denomination. Mans^ 
field J. left it to the jury whether^ before CampbelV% 
deaths there had ever been a complete delivery of the 
goods, fuch as to put them wholly into the poiTeflion of 
Campbell^ and out of the power of the Defendants, or not, 
and the jury, thinldng that there had not, found a verdift 
for thq Defendants. 

« 

Vaughan Serjt. having in Eafier term lafl: obtained a 
rule tiifi for a new trial. 

Shepherd and Lens Serjts. now flicwed caufe. They 
contended that, upon the evidence, ♦^he delivery was not 
complete, the Defendant’s fervant ftill continuing in 
poflellion 9 and his cuftbdy of the goods was at lead 
equivocal, and the deceafed never himfelf had the pof- 
fellion. [Lawrence J. fuggefted the cafe of a lofs by 
fire.] In many cafes goods are at the rifle of the vendee, 
to infure from fire, altliough the right of ftoppage in 
tranfitu remains with the vendor. Next, as to the title 
of the Plaintiff 9 it is true that adminiflration is fome- 
times taken out for too fmall a fum 9 but if that happens 
in confequence of greater property being afterwards dif- 
covered, the adminiflration is recalled, and other letters 
are granted with a damp of a larger denomination ; but 
unlefs this is done, the fmaller damp gives no validity 
to the grant, which may be inferred from the datute 
48 Geo. 3. r. 149. / 35. ; for that aft exprcfsly provides, 
that a probate or adminiflration fhall be valid for the 
purpofe of transferring trud property, notwithdanding 
the trull property fliall not be included in the amount 
for which the probate or adminidration is granted : 
whence it feems to follow that, fince this aft, if the ad- 
minidration damp be too fmall to cover the whole 
amount of the beneficial property, the grant is void. 
Indeed, if this were not fo, a perfon taking out adminif- 

tration 


1810. 

pUNT 

V. 

Stevens* 
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llration for i oool., might adminiftcr cffe£Is to the value 
of IOO)OCO/. 

« 

and Vaughan Serjts. contrh. As to the laft ob* 
jcflion, fince the Plaintiff llyles himfelf adminiftrator in 
the declaration, if the Defendants meant to have con- 
tefted that faft, they fliould have denied It by the plea. 
[^Lawrence J, The plaiiitifF declares as admfhiftrator, 
and upon a converfion in his own time : it has been de- 
cided, that the flyling himfelf adminiftrator is of no 
avail, he muft prove himfelf to be fuch \ and the queftion 
is raifed by tlie plea of not guilty in trover, it goes to the 
foundation of the Plaintiff’s title, and the want of ad- 
miniftration need not therefore be fpecially pleaded.] The 
temporal courts arc bound to recognize this adminiftra- 
lion, which is the a£t of the fpiritual court, as long as 
it remains unrepealed. But the queftion does not arife 
upon the fafts of the prefent cafe, for the only proof of 
the amount of the ftamp was by the fecondary evidence 
of the officer’s books, which ought not to have been 
received. In fuch a cafe as this, too, where the property 
is not in the adual poffeflion, although it is in the legal 
poffeflion of the adminiftrator, he cannot know the exadl 
value, and he is not bound to pay the duty on fpecula- 
tion, and to look to the poflibility of recovering every 
defperate debt and hopelefs claim. It will be fufficient 
to fatisfy the ad if, after this claim is cftabliflied, the 
Plaintiff takes out a new adminiftration upon a ftamp 
of adequate amount. The ad exprefsly provides, that 
refiduary legatees may come in from day to day, to pay 
the duty on a refiduary legacy, and the fame reafon 
holds with regard to an adminiftrator ; for at firft he 
cannot forefee the full gimount of the property. He 
was proceeding to difeufs the merits, but was ftopped 
by 

I a 
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Hunt 

V. 

Stevens. 



Ccurt^ who declared that he could not arrive at 
the confidcration of them, the preliminary objeftion 
beii\g decifive. The aft of 48 Geo. 3. c. 149. f, 8., for 
the purpofe of enforcing the payment of the ftamp du- 
ties, re-enafts ail the provifions of former afts ; and one 
of thofe regulations, ^as to the confequences of not ob- 
taining the requiflte (lamps, is, that no inftrument, not 
properly Vtamped, (hall be given in evidence. The old 
ftatute of 9 & 10 W. 3. r. 25. f. [9. 59. (irft contains 
the claufe containing this prohibition, and it has been 
continued through all fuccceding afts. The objeftion 
raifed to the fecondary evivlence cannot avail the Plain- 
tiff, for unJefs that evidence is admitted, there is no 
proof in the caufe of any adminiftration granted to him ; 
and on this the foundation of his title refts. The aft 
makes no allowance for lofs by debts ; adminiftration 
muft be taken out for the full amount. According to 
the Plaintiff’s argument, if the Plaintiff had taken out 
adminiftration to the amount of 10/. only, he could 
equally recover in this aftion, as now that he has taken 
it for 1000/., and the confequence to the revenue would 
be mod pernicious j for if he were to recover property 
to the amount of 20,000/., the adminiftration would 
ftill ftan<i good. The efpecial provifion made for the 
payment of an encreafed duty by refiduary legatees, fhews 
that, without fuch a provifion, the praftice contended for 
cannot prevail. 

Rule difeharged. 


{a) Chavihrt] V'ls ahfent this day, owing to indifpofition. 
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Dufresne Hutchinson. 


7- U). 


was an a£lion of trover brought by the Plain- 
tiff, who was a manufafturer ,at Leedsy againft the 
Defendant, who was a broker in Londorty to recover the 
value of certain cloths which had been configned by the 
Plaintiff to the Defendant tor fale upon commiffion. 
Upon the trial of this caufe at GuUdhally at the fittings 
after laft Hilary term, before Mansfield C. J., it appeared 
that the Plaintiff had delivered the goods to the defend- 
ant, valued at the invoice price of 972/. is. 2d,y with 
pofitive inftruftions not to fell even at one quarter per 
cent, below that price. The Defendant having advanced 
money to the Plaintifi^ on the credit of thefe goods, and 
findiltig himfelf unable to difpofe of them at the price 
preferibed, became impatient, and placed the goods in 
the hands of certain other faftors, named Bawdier and 
Morleyy to be fold at all events for what they would 
produce, on the foie account of himfelf the Defendant, 
he having a lien on the goods for the advances he had 
made. Morleyy being called as a witiiefs, declared that 
he would not have paid over the proceeds to any perfon 
except the Defendant. It appeared, however, that the 
plaintiff ultimately knew of the delivery of the goods to 
Bawdier and Morleyy and confented that they fliould 
fell them at a price feven and a half per cent, below the 
invoice price fixed ; to which they anfwered, that fo 
fmall a reduction was merely nugatory j but it did not 
appear that the Plaintiff confented to any further dimi- 
nution of the price. Bawdier and Morley fold the goods 
for fomewhat more than'*6oo/., being the bell price they 
could obtain. The Plaintiff had fued out a writ in a 


If a broker, 
being authorized 
to fell goods for 
a ceitain price, 
fells them at an 
inferior price, he 
is not liable in 
tt over for amount 
of the goods. 

The proper re- 
medy is by an 
a<^tion upon the 
cafe. 

If the Plaintiff 
in an adlion com* 
menced againft 
fevers! tort- 
feafors, accept of 
a film of money 
from one of them 
and drop that 
l^€^\oviifewble 
that he cannot 
fue the others* 


(b) Chawtbre J« was abfent this day, on account of indifpoiition* 
I 3 joint 
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joint a£iion againfl: Bawdier and Morley and the Defend- 
ant 5 which he dropped upon receiving from Bawdier^ 
zxA^Morley alone the fum of 200/., and then commenced 
the prefent adion againft the Defendant. The jury 
found a verdid); for the Plaintiff for the amount of the 
original invoice price, deducing therefrom the fuma 
which the Defendant had advanced to the Plaintiff, and 
the feven^nd a half per cent, which the Plaintiff had con- 
fented to abate. 


Cachell Serjt. had in the laft term obtained a rule nifi 
for entering either a nonfuit, or a verdift for nominal 
damages only, upon two grounds. Firft, that as the 
goods lawfully came into the hands of the Defendant to 
be fold on commiflion, if he, either in perfon or by his 
agents, improperly and improvidently fold them, the 
plaintiff’s remedy was by an aftion upon the cafe, not 
by an aftion of trover ; and fccondly, that fuppofmg 
trover would lie, the falc actually made had furniflied the 
true criterion of the real value of the goods, which wak 
the proper meafure of damages ; and fincc the Plaintiff 
had confented that Bawdier and Morley fhould fell, and 
repay the Defendant the advances he had made, the 
Plaintiff was entitled to recover only the refidue of the 
aflual produce that remained after making that pay- 
ment. 

Bejl Serjt. now (hewed caufe. He contended, upon 
the authority of Syeds v. ifoy, 4 T. R. 264., that where 
a bailee difpofes of goods in a manner contrary to the 
direftions of the bailor, as here, trover lies, and that the 
parting with the goods at a lefs price than the Plaintiff 
had fixed on them, was a converfion by the Defendant. 
He alfo cited the cafe of Towle Harbaitley Peahens N. P. 
Cafesy 49., where Lord Kenyon C. J. held, that if a car- 
rier delivers goods to a (Iranger, he thereby becomes an 
f 1 1 after. 
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ador« and is guilty of a convcrfion^ for which trover lies. 
The Defendant in the prefcnt cafe was an a£);or, for 
dowdier and Morley held themfelves refponfible to hiin 
only 5 and the money which they paid to the Plaintiff 
was not received by him in affirmance of their aft, but 
was paid by way of buying off the aftion commenced 
againft them for their misfeafance. 

# 

Cochell^ contrity was ftopped by the Court. 


x8io. 

DUFIUB9RR 


V. 

Hutcxunsox* 


M^insfield C. J. obferved, that it clearly appeared 
that the Plaintiff had authorized Bawdier and Morley to 
fell at a price not more than feven and a half per cent. 
below the invoice price. He could not therefore main- 
tain trover againft the Defendant for the goods fold by 
them, whom the.Plaintiff had conftituted his own brokers. 
The Plaintiff had alfo brought an aft ion againft them, 
and rtLeived aoc/. lu coiiipeiilatioii ior the injury ot 
which he complained. 


Lawrencf J. Since the Plaintiff fued out a writ 
againft Bawdier and Morley jointly with the Defendant, 
It muft be taken thit he meant to declare in fuch a form 
ot aftion in which he could recover : it muft be pre- 
fumed, therefore, that he would declare for money had 
and leceivcd, not in trover; for the Plaintiff had given 
to Bowdltr and Motley an authority to fell, and there- 
fore could not recover againft them in trover. But by 
declaring for money had and received, the Plaintiff 
would affirm the fale : befidcs, if trovei had been the 
right form of aftion, it would be a queftion whether the 
difeharge made to one tort feafor would not be a releafe 
to all ; if It were otherwife, the Plaintiff might get paid 
by each Defendant to thj? whole amount of the injury 
fuftained. 

Rule abfolute to enter a nonfuit. 

•I4 
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If four joint- 
tenants jointly 
demife from year 
to yeai, fuch of 
them givi no- 
tice to quit may 
recovei their 
feveral lhares in 


^ II. Doe, on the Demife of David Whatman and 
• Another, v. Chaplin. 

If four joint- was an eje^tnent brought on ^ fisvwal d&. 

tenants jointly mifes, amongfl: others, of, 'i. David Whaymtm, John 

to yeai, fuch of Hunt, William Read, 2. David Whayman, 3. jehn Hunt, 
them a** give, no- Wtlham Reed, 5. George Beedon, David Whayman, 
reTo^eiThcir^^ Rtad, John Hunt, to recover the pofleffion of 

feveral lhares in 32 acres of marfli land in the parifti of Sudborne, in the 
fmiS^den^cs^^^ county of Suffolk. At the Lent allizes 1 8 io> be- 
fore Grofe J*. it appeared » that by copy of court-roll, 
dated the 20th of July l^S^, upon the furrender of 
Robert Brady, thefe lands, which were copyhold, were 
granted to George Woolnough, George Beedon, David 
Whayman, William Read, and John Hunt, their heirs 
and afligns, and the heirs and alligns of the furvivor of 
them, upon certain charitable trulls, devifed by the will 
of Thomas Grimhold, deceafed. Woolnough was dead. In 
* 1 796, the four furviving truftees demifed to John Ablett 
for three years, from the 5th January 1797, at the rent 
of i/. \osiper acre, during which term Ablett died, and 
upon his death the Defendant, who was his executor, 
entered, and continued tenant under the fame rent, 
until the 27th June 1808, when the Defendant was 
ferved with a notice from each and every of the un- 
derligned, to quit, at Old Chi ijlmas-day then next en- 
fuing, or at the time when Ins current yearis occupa- 
tion (hould expire, the prexnifes which he then held 
« as tenant to them, or fome one of them.” Signed by 
the churchwardens and overfeers of the parifli of Sud^ 
borne, (who had ufually received the rents,) and by Davtd 
Whayman, John Hunt, and Wtlham Read, trultees of 
the faid land. The Defendant had entered into the 
ordinary confent rule, confefling oufter, as well as leafe 
and entry. The Plaintiff alfo relied on the circumftance, 
of which he gave evidence, that the land was wprth 
more rent thanatprefent was given ; whence he inferred, 

that 
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that it wae for tb^ benefit of all tbe joint^tenantato de- 
termine the tenancyj that they might let the land at a 
higher re^nt ; and he contended that a joint-tenant Cfin 
bind his companion by an aA beneficial to him. 

For the Defendant it was objedred, that one of the 
joint leflbrs^ Ge$rge Beedon^ had not figned the notice to 
quit : his name was ufed in the declaration ; it was alfo 
proved that he had given notice to his co-leflbr8» 4 hat he 
difapproved of the ejcdlment^ atid of the notice to quit. 
For the Plaintiff it was anfwered, that there being fepa« 
rate demifes, the notice and declaration were good^ if not 
for the whole of the land, at leaft for the feparate fliares 
and intcrefts of thofe truffees who had figned the notice. 
The jury, however, under the dire^lion of Grofi J,, who 
referved the point, found a verdift for the Defendant. 

Shepherd Serjt. having in Eajier term obtained a rule 
niji to fet afide the verdl£t and have a new trial, 

Sellon Serjt. in this term fiiewed caufe. The queftion 
cannot arife in this cafe, how far one joint-tenant may 
be bound by the beneficial aA of his companion, done 
without his privity ; for he exprefbly diflented from that 
jlA, In the cafe of Rights on the Demife Fi/her and 
Others i v. Cuthelli 5 Eafi^ 491. it was held by Lord 
horough C. J. and Lawrence J*, that even the ratification 
by a joint-tenant, of a notice to quit given by his com- 
panions, would not make it good ; for that the notice muff 
be fuch an one, on which the tenant can rely and a^ 
with certainty at the moment of receiving it. The te- 
nant could not aft upon this notice given by three only. 

Shepherd^ contrh^ diftinguifhed this cafe from Rtght v. 
Cuthell^ by obferving that there the exprefs terms of the 
condition required the concurrence of all the executors. 
Here, if there were no count but on the joint demife of 
the four, there might be fome colour for the objeftion $ 
but there are feparate demifes by each of them, and 
joint-tenants may demife their fhares feverally. 

♦I 5 /. 189. 
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Doe, 
Lefleeof 
Whatman 
and Othen, 


v» 

Chaplin. 


/• 189. If fo» the notice of each will determine the 
Ihi^e of each, 
c 

Court (a) at firft inclined to lay much ftrefs upon 
the inconvenience that would enfue to the tenant^ if, 
out of four joint IciTors, a part were to give him notice 
to quit at fuch a time as to deprive him of the opportu- 
nity ofk^iving notice to the refidue of his lefTors of his 
intention to quit the whole at the fame time. In that 
cafe he might be compelled to become for the next year 
joint-tenant with fome of his leflbrs ; therefore this con- 
trzQ, mud be conlidered as made by the tenant on the 
one part with four lefTor^ on the other part, who mud 
all unite to determine the contradl. But they after- 
wards defired that the matter might be further fpoken 
to. Accordingly the point was again fpoken to by 
Sellon and Shepherd^ and the Court having taken time to 
confider, 


MANbf iLLD C. J. now delivered their judgment. 

There was in this cafe a verdift for the Defendant, 
becaufc the notice was fuppofed to be not fufficient, 
being figiied by three indead of four. The leflbrs are 
joint-tenants : the quedion is, whether they or any of 
them have a right to recover any or what part of the 
premifes ? It is neceffary to inquire what edate they 
had, and what powers belong to it. As joint-tenants^ 
each had a right to demife his ihare. It would follow, 
that each had a right to put an end to that demife. It 
cannot depend on another, when that demife fhall end. 
JLitt/. 288. Lord Cokds Commentary^ lZ 6 . a. To 
divers purpofes each hath but a right to a moiety, as to 
enfeoflF, give, or demife ; and where all join in a feoff- 
ment, every of them, in judgment of law, gives but his 
part. If both make a feoffment in fee upon condition, 
and that for breach thereof, one of them fhall enter into 
the whole, yet he fhall enter but into a moiety, becaufe 


(a) Chambre J. was abfent thb day owing to indifpofition. 

that 
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that no more in judgment of law pafled from him* 
This fliews that although the title, as well as the eftate> 
be undivided, yet each hath fo much as his portioif is ; 
and when they all join in a feoffment, each conveys only 
his part. So, if all join in a demife in law, it is the 
demifc by each of his portion. If •&>, and if each de- 
mifes only his own ftiare, it cannot be faid,>-that he 
cannot put an end to that d^niife, whether his com- 
panion join with him or not. Therefore the leflbrs of 
the Plaintiff have a right to recover three parts. 


l8io* 


Dob, 
Leflee of 
Whavman 
and Others, 


V. 

Chaplin. 


Se//on then moved that the rule might be amended 
by fli iking out the confellion of oufler, as this de- 
cifion left his client tenant in common of the other 
fourth part. 


Lawrencf J. You are contending the reft have no 
right to enter at all. Is not that an actual oufter f But 
if you can make any thing of it, you had better apply 
to a judge at chambers. 

Rule abfolute for a new trial. 


Williams v. Burgess. 7- 

^T^RESPASS againft the Defendant, a cuftom-houfe NoticeofaaioA 
officer, for breaking and entering the Plaintiff’s againft a cuftom- 
dwelling houfe : upon the trial, at the Wejlminfter fit- breaki^the*^ 
tings after Eajler term l8io, before Lawrence J.f it ap- Plaintiff 's dweh 
peared that the Defendant entered to fearch for run Wng-boufe in C. 
goods, but found none : after ftaying about 15 minutes If 

not a fufficient 

notice of the Plaintiff’s place of abodci within the ftat. aa 6- 3* 70 */ 30 * and 

14 G,yfef. a. c.47-f-$5* 

In a penal adion, if a pariih is ftyled by its popular and well-known name, it if 
well enough, though that is not the name of eonfccratioo. 

(without 
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iSlOft (without doing any damage) he went away. The ftatute 

W«LL^Ms 24G. 3.y^a. 47* / 35* extends to officers of the 

V. cuftoms all the proteffions given to officers of the ex- 

Burgess. \yy 23 C. 3. r. 70. yi 30., which enafls, that 

no writ fhall be fued out againft fuch officer for any 
thing done in the execution of his office^ until one ca- 
lendar r^onth after notice in writing, in which notice 
lhall be clearly and explicitly contained the caufe of ac- 
tion, the name and place of abode of the perfon who is 
to bring fuch a£lion, and the name and place of abode 
of the Plaintiff attorney or agent. And by /. 32. no 
Plaintiff fhall be permitted to produce any evidence of 
the caufe of fuch a6fion, except fuch as fliall be con- 
tained in the notice. In this cafe the notice produced 
was dated on the 29th of December^ and expreffed the 
Plaintiff’s intention to fue, bccaufe the Defendant had, 
on the 22d of Novembery broken open the dwclliag-houfc 
and warehoufe of Thomas Williamsy in Cabh-Jireety in the 
parifh of St. George^s in the Eajf^ without otherwife dat- 
ing the place of abode of the Plaintiff. Shepherd Serjt., 
for the Defendant, contended that this notice was infuf- 
ficient, on two grounds; fird, bccaufe the Plaintiff’s 
place of abode was not explicitly expreffed ; fecondly, 
becaufe the caufe of aftion to be proved, confidently 
with this notice, mud be an adt done in the parifh of 
Su George* s in tlie Ea/f ; and there is no fuch parifh in 
exidence. Serjt., contret. i. The dwelling-houfe 

of the Defendant is his place of abode. This is an ex- 
plicit datement that he dwells there. 2. “ In an adlion 
of debt on a penal datute, 3 //. 8. c.ii./.t. againd 
Dr.Leighy for pra£lifing phyfic in the parilh of St. George* s 
in the Ea/l, within feven miles of the city of Londony the 
aft of confecration being prodCiced, it appeared that the 
name of the pariCi was St. George*^ in the county of 
MiddlefesQ ; and Lee C. J. held it was well enough, for it 
was more generally known by the name of St. George*^ in 
I of the 
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the Enfi, than by the name of St. Georg/s in the county 
of Middltfex.^ {^Lanvrence J. It can only be collefted 
from the notice^ and that but by inference, that the De* 
fendant’s place of abode was in Cable-Jlreet on the 2 2d of 
November i when the caufe of a£lion arofc, but the intent 
of the notice is, that the Defendant oiay know where to 
find the Plaintiff*, in order to tender him amends, on the 
receipt of the notice ; and how does it appear tliat the 
PlaiiitiiF continued to refide tfiere on the 29th of 
cmtiTf when the notice was given ?3 As to the other 
point, he thought the name of the parifli was dated with 
fuflkient correftnefs, as it could not miflead. He per- 
mitted the caufe to proceed, referving tlie (ir(l point ; 
fubjefl to which, the jury found a verdidl for the 
Plaintiff. 

Shepherd having in this term obtained a rule ntfi to 
enter a vcrdl£t for the Defendant in purfuance of the 
ftatute, 

Bejl and Frere^ Serjts., (hewed caufe. 

Mansfield C. J. A man may have two houfes ; but 
the notice muft be ferved at that which is his place of 
abode. 

The reft of the Court concurring. 

Rule abfolute. 


18x0. 


Williams 

V* ^ 

Bvagbss. 


Vo;.. III. 


IC 
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The Defendant, 
b;.ing unable to 
pay a bill when 
due, which he 
had accepted, 
obtained timCf 
and indorfed to 
the Plaintiff as a 
fecurity a bill 
drawn by himfclf 
to his own order, 
which, when due, 
was diihoituured 
by the drawee, 
but the holder 
omitted to give 
the Defendant 
notice: held that 
by this laches the 
Defendant was 
not only dil- 
charged as in* 
dorfer of the one 
bill, but alfo as 
acceptor of the 
•ther. 


Bridges Berry. 

a£lIon was brought upon two hills of exchange; 
one for 2^., drawn on the 26th of O^o- 

her 1 ^9, by the Defendant, at two months date, upon 
one Ivory ; payable to^ his own order: the other for 
1 19/., drawn on the \^i\\ July 1809, at three months 
date, by one lioxy upon the Defendant, and accept^l by 
him. At the trial of this caufe, at the M'uldlefex fittings 
in the prefent term, before Mansfield C. J., it appeared, 
that a few days after the bill accepted by the Defendant 
had become due, the Plaintiff applied to him for pay- 
ment, and that the Defendant, confefling his inability 
tlieii to pay, requefted further time, and indorfed to the 
Plaintiff, and lodged in his hands, the bill for 117/. 
II/, 2(1 • as a fecurity; and paid him in calh the differ- 
ence, with tlic iiitcreft and cofts of the former bill. 
When this bill for 1 17/. i tj*. 2(L berame due, it was not 
paid by the acceptor ; but no notice of the non-payment 
was given to the Defendant, the drawer of that bill. It 
was admitted 011 the part of the Plaintiff, that the De- 
fendant was difeharged from the latter bill ; but it was 
infilled that he continued liable on the fir ft bill for 119/. 
On the part of the Defendant it was contended, that he 
w as alfo difeharged from his liability to pay that bill ; 
and the Judge being of th.at opinion, nonfuited tlie Plain- 
tiff, giving leave to his counfcl to move to fet alide the 
iionfuit. 

yaughiiH Serjt. now moved for a rule to fliew caufe 
why tlie nonfuit ftiould not be fet afidc, and a verdifl 
entered for the Plaintiff for 119/. He contended, that 
although the Plaintiff, by not giving notice of the non- 
payment by the acceptor of the bill for 117/. its, 2^/., 
had loft liu remedy thereon agaiiift tlie Dcfcndanl, ftill 

that 
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that circumftance did not preclude him from fuing liini 
upon the firft bill ; and he cited the cafe of Warrington 
V. lutrhor^ 8 Eaji^ 242., where it was held, that in an 
ai-Hon by a guarantee for money paid on accou:it of one 
who had bought goods, and who, having accepted a bill 
for the price, had failed to pay it When due *, the gua- 
rantee was not obliged to give evidence of any d^nand 
of payment made on the Defendant as acceptor of the 
bill. But the Court held that the cafe ci:ed did not 
apply. Here the Defendant had firft given a bill, on 
whicli he was liable as acceptor ; and then, for a fecu- 
rity, he had delivered to the Plaintiff a bill, on which the 
Defendant hlinfelf had a right to file other perfonsj the 
Plaintiff, by not giving him due notice of the diflionour 
of the laft mentioned bill, had put it out of his power 
to recover what was due thereupon \ and having fo done, 
he fliall not be permitted to refort to the firft ])ill. 


1810* 


Bridges 


V- 

Blkry* 


Hhtfherd Serjt. for the Defeudanv 


Rule refufed. 


Hinckley v . Walton. 


^Yv/" 9, 


was an action on a policy of afluranre on goods, A fliip cannot 
upon the Ihip Providence^ at and from London to legally proceed 
Madeira f at the rate of fix guineas per ceut.y to return 
t^L per cent, iox Eaft or W'lft India convoy and arrival, port to join coii- 
with liberty in that voyage to proceed and fail to, and voy, unlefs a 
to touch and ftay at any ports and places whatfoever, 
particularly to feek, join, and exchange convoys, load not fail 

without convoy. 

A (hip liccnfed to fail without convoy, provided (lie 19 armed with a certain force, 
muft take that force on board before (lie breaks ground. 

A (hip licenfed to fail v/iihoiit convoy with a certain force, and clearing out with- 
out giving bond to fail with convoy, and without having thd force required, cannof 
^gaily go round from her port of clearance to a port of convoy. 

K 2 and 
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Waltom. 


and unload goodsj without being deemed a deviation# 
A licence had been obtained^ on the J 2th of January^ 
from the Admiralty, for the fliip Providence^ of London^ 
Sw/A, mailer, burden loo tons, armed with fix carriage 
guns and manned with la men and boys, to fail from 
London without ednvoy, provided (he ihould be armed 
and manned in the manner above mentioned. She had 
her full complement oniboard in the port of London^ but 
difeharged live men 5 and on the 5th of OBober cleared 
out for Madeira^ and failed from the Downs on the 11th 
February for Portfmouih^ where, if any where, (he would 
have found and joined convoy. On the 13th flie was 
captured, oiF Shoreiant, in the coH'*fc of that voyage, 
having then on board only feven men. It appeared, that 
in all cafes when application is made at the cuftem- 
houfe for the clearance of a fliip, it is afleed by the officer 
there, whether or not Ihe is to fail with convoy } and 
that no clearance is made out for any Ihip that is to fail 
with convoy, unlcfs a bond is given as required by flat. 
47 C. 3. c. 57*yi 5. : and further, that when the Provi^ 
dence obtained her clearance at the cuftom-houfe, no 
bond was given ; from whence it w^as inferred by the 
Defendant, that it muft there have been declared that 
&e was not to fail with convoy. It was proved on the 
part of the infurers, that at the time of the clearance 
of the Ihip from^ London^ although they had obtained a 
licence to fail without convoy, they had not finally de- 
termined whether or not they ihould avail themfelvcs of 
it ; but that they had refolved, if, upon their arrival at 
Portfmouth^ they found a convoy ready to fail, to put 
themfelves under the proteftion of it : if, on the other 
hand, ho convoy was ready, they intended to avail them- 
felves of their licence, and to complete their crew to the 
full complement thereby required. A queilion being 
put to the jury, as to this part of the cafe, whether or 
not, when the Plaintiffis failed from the port of London^ 

they 
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they had determined to fail without convoy, the jury 
found, that they had not fo determined. A verdift 
was taken for the Plaintiff : and, in the laft term, Shef* 
herd Serjt. moved to enter a nonfuit, on the ground of 
the voyage being illegal ; bccaufe neither had arjy bond 
been given for failing with convoy, as is required by the 
convoy afl:, 43 G. 3. r. 57./. 5.* nor was the licence of 
any avail, its conditions not having been complied with. 
As this cafe turned altogether '“upon the conftruft ion of 
that ftatute, it is necelfary briefly to (late the provifions 
thereof, as far as they relate to the prefent fubjc£l. 
By/ I & 2. all (hips belonging to the klng^s fubjefts 
are forbidden, (except as thereinafter provided,) to fail 
without convoy, and to feparate therefrom without leave. 
By / 3. a penalty of 1000/. is impofed on the mafter of 
any fliip who {hall fail without convoy, or fliall feparate 
without lejivej and 1500/. if the fliip be laden with 
naval or military (lores ; with a power, however, to the 
Court to mitigate the penalties to any fum not lefs than 
50/. By/ 4. in cafe of a fhip failing without convoy, 
or feparating, the policy of aflurance is made void with 
rcfpe£l to the property of the perfons who have the 
charge of the fliip, or of any perfon interefted in the 
fliip or cargo, .’(vho fliall have direfted, or have been 
privy or inftrumental to the falling or feparating ; and a 
penalty of 200/. is impofed for fettling or paying lofles 
upon fuch policies. By / 5* h is ena£led, that it fliall 
not be lawful for any officer of the cuftoms to fuflFer any 
veflel to be cleared outwards from any port in the king- 
dom, until the perfon having charge of the veffel, fliall 
have given bond, with one furety, in the penalty of the 
value of the (hip, conditioned not to fail or depart with- 
out convoy, contrary to the direflions of that aft, nor 
to feparate without leave. (S. contains the exceptions 

from the operations of the above-mentioned claufes; 
among which it is fpecified, that nothing in that aft 
K 3 contained^ 


i8io. 


UlNCKLET 


v% 

Waltof. 
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Hinckley 

r. 

Waltow, 


contained, by which fliips or vcffcls are required not to 
fail or depart without convoy, fliali extend to any fliip 
orVe/l’el for which a licence fliall be granted to f;ul or 
depart without convoy, either by the Lord High Admiral 
of Grejt Britain^ or by the con^miflioners for executing 
the office of Lord High Admiral, for the time being, or 
any tli^'o or more of them, for that purpofe ; or to any 
fliip or velTel proceeding ^with due diligence to join con- 
voy, from the port or place at vidiich the fame fliall be 
cleared outward, in cafe fuch convoy ffiall be appointed 
to fall from fome other port or place ; except, neverthe- 
lefs, as to tlic bond thereby required to be taken upon 
the clearance outv/ard of fucK fliip or vefleL 


Bijl znA P/'//Ser)ts. now flicwcd caufe. The quef- 
tion is, wlicthcr this fliip, under all the circumftanccs 
of the cafe, can be faid to have failed without convoy : 
file was failing from a port where no convoy was pro- 
vided, towards a port where it was probable flic would 
fiiul it. Till flie had arrived there, it could not be known 
whether Ihe would fail without convoy or not. There- 
fore tlic penalties of the ftatiite could not attach till flic 
had readied that port; and v/hat her intent was before 
her arrival there is not material; hut if it were, the jury 
have exprefsly found tliat fhc had not determined to fall 
without convoy ; therefore the Court cannot now infer, 
contrary to this finding, that fuch was her intent. 
\_Lawrcfice J. I think this queflion docs not turn on the 
intent of the party. There arc certain cafes excepted 
from the general provifions of the aft ; one of them is, 
tlie cafe of failing from the port of clearance in order to 
join a convoy. But to bring the cafe wdthin this excep- 
tion, there mufl; be a bond given ; ami if there be no 
bond, the cafe fal’s within the general operation of the 
fir ft feftlon, which prohibits all voyages without convoy : 
then the voyage becomes illegal ; and the policy is void 

upon 
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upon the general principle, being made to protcft a 
voyage forbidden by the law of the country.] It may 
be admitted that a bond ought to have been given, at tjie 
time of her clearance outwajds in the port of I.ondon; 
and perhaps her owner or inaftcr might be liable to 
anfwer penally for obtaining a clearance without giving 
the bond ; or the officer, for thus fuflering her fo to be 
cleared : but this omiffion will not vacate the policy. 
The policy is vacated only by filially departing from the 
kingdom -without convoy, and the period of the final de- 
parture of this fliip had not arrived. The 6th fedion of 
the ad proves this ftill more ftrongly. The cafe of a 
fliip failing from her port of clearance to tlic port where 
fhe may find convoy, is exprefsly mentioned as a cafe 
excepted from the antecedent regulations, except only in 
ivfpcd to the bond. There is nothing illegal, or im- 
proper, in the Plaintiff’s delaying finally to detennina 
u'lictlicr or not they fliould fail with convoy, until their 
arrival at the port of rendev-vous \ they were not obliged 
to make their clcclion fooncr j and had iVill their option 
to make ufe of tlielr Ilcelice, in cafe the convoy was nut 
ready ; and if they had in fad fiiled from the place of 
rendcirvous vnth cont^oy, and had the fliip been loft, 
wJiilo under its protodion, tlie underwriters would have 
been liable within the terms of the policy, although ii} 
fad no bond had been given, 



V. 

M"clton. 


Shepherd and Viiughan^ Scrjts. iQntra^ were ftppped by 
the Court. 


Mansfiui.i) C. J. The Plaintiffs In this cafe con- 
tend that the circumftancc of not giving a bond, as re- 
quired by the llatute, does not vacate the policy. But 
the queftion is nqt, whether the policy is void for want 
of a bond ; it is, whether the voyage is not illegal, as 
being in contravention of this ftatuce, the fliip having 

K 4 
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1810. 


Hinckley 


V. 

Wilton. 


failed without convoy, and under a licence, the terms of 
which were not complied with ? It is plain that thefy 
meant to fail with a licence : they procure a licence to 
fail, with certain conditions^nnexed. It is equally plain 
that at the cuftom-houfe they mull have declared their 
intention to fail without convoy, for it is proved that, 
other\^ife, they could not have obtained tlicir clearance 
without giving a bond. Then it appeal s, that they have 
not decided whether they fliould ultimately avail them* 
felves of the licence, or fail with a convoy. But I think, 
that the fixtli feflion, which direfts tlie bond to be taken 
in cafes where the ftiip is tu ful from her port of clear- 
ance to her port of rendezvous, (and this voyage (ho 
may legally perform without a convoy,) (hews that the 
owner is bound to decide, before he leaves the port of 
clearance, whether he will fail with convoy or not 5 for 
they are obliged to give the bond, and the condition of it 
is abfolute, that they will fail with convoy. Otherwife, 
in fuch cafes, no bond would ever be given j for the 
owner might always put olF his final determination, or 
keep it in his own breaft, till his arrival at the place of 
rendezvous, where it might not be polfible to give the 
bond, and then ho would be bound by no obligation 
either to fail with convoy, or to continue under its pro- 
teftion after he had (ailed. 


Heath J. was of the fame opinion. It mms impofli- 
ble to fay that the owner of the (hip had the option con.- 
tended for in this cafe. Tins would be virtually to 
repeal the a£l of parliament, and to provide an expedient 
that would be taken advantage of in all cafes. 

Lawrence L was of the f^me opinion. 

Rule abfolute to enter a nonfuit, 

(#) Chmlre J, was abfent, on account cf indifpofitlop. 
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VowLES V. Miller. 


was an adlion upon the cafe brought by the jfa pfrfon has 

tenant in fee of a clofe, agalnftlthe tenant for years a fenced 

of the adjoining clofe for an injury to the Plaintijf’s re- 

verfion. The declaration llatad, that the Plaintiff on, rj.xtn'.ry corfe- 

&c., was, and continually from thence hitherto had ncj rh.n his 

been, and llill was, feifod in his demefne as of fee of and to 

in a certain dole called the Ham clofe, with the appur- 

tenanccs, (iruatc, &c. ; which fiiid clofe with the appur- ihc inteiinr line 

tcnanccs, at the time of committing the grievance here- of the font of ihe 

inafter mentioned, was, and from thence hitherto had ^ 

^ ^ ^ f. r the bale of 

been, atid Jlill was in the pofTenion ami occupation of one the bank, and 

James Vonvles^ and of one Henry Vowlcs, as tenants t\;r the 

thereof to the Plaintiff. Upon the trial of this caufe at 
, . .rr ir -ifTi. Proof of the 

the Taunton Spring AlTizes l 8 lo, before iirabam B., it ancient width of 

appeared that at the time of the injury the clofc was in ihf ditch is evi- 

the poflefrion of James and Henry Fowles: but at the ibc 

rtrN.i.i 1. .f o.vMer s l^nd did 

lime of the action being brought it was in the pofTenioii e^cwil be. 

of James only. The Plaintiff’s proof was, that the De- yond the onui- 

feiidant had a clofe contiguous to a certain clofc of the thereof. 

Plaintlft'’s, and furrounded by a fence which the Dc- . be has no 

fendant was bound to keep in repair, confiding of a his neigliboui’s 

bank and ditch, am! in fcouring his ditch the Defendant l^ial for the pur- 

had dug it fo wide as to cut into the Plaintiff’s foil : ^Idening 

the Defendant direfted his evidence to prove tliat this jn cife an 

fence had immemorially been a bank with a ditch averment that 

on the outfide of it, and not a bank only, and he con- *be Plaintiff’s 

tended that coiifequently he was entitled at common law 

, .1, r . , r t i- 1 , • 1 1 /• of the injury, 

to nave a width of eight feet, as the rcafonable width for 

the bafe of his bank and die area of his ditch together, in the occupation 

which width, meafured from the interior line of the bafe 

, I/, F-9 19 fuflR- 

ciently proved, if at the time of the injury it was in their occupation, though the 
fCQitnt be fince changed, before a^ion brought* 

of 
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of his bank, he proved that he had not exceeded ; ad- 
mitting, tliat if the fence were a bank only, he was enti- 
tled only to four feet. The Plaintiff, on the other hand, 
contended, that whether the Defendant’s fence were a 
bank only, or a bank and ditch, the aftion well lay 5 for 
lie proved that the ditch was cut by the Defendant’s ex- 
prefs y^ireftion into the hard unmoved virgin foil of the 
Plaintiff’s clofe j fo that the ditch was made wider than 
ever it was before. The jury found a verdift for the 
Defendant. 


Lens Serjt. in Ea/ler term i?io, moved for a new trial 
on the part of the Plaintiff ; upon the ground that the 
vcrdici: was againft evidence. [^Lawrence J. The rule 
about ditching is this. No man, making a ditch, can cut 
into his neighbour’s foil, but ufually he cuts it to the 
very extremity of his own land : he is of courfe bound to 
tluow the foil which he digs out, upon his own land • 
and often, if he likes it, he plants a hedge on the top of 
it : therefore if he afterwards cuts beyond the edge of 
the ditch, which is the extremity of his land, he cuts 
into his neighbour’s land, and is a trefpaffer j no rule 
about four feet, and eight feet, has any thing to do with 
it. He may cut the ditch as much wider as he will, if 
be enlarges it into his own land.] The Court granted a 
rule ni/i^ 

Pell Serjt. in the pirefent term fliewcd caufc \ and upon 
the report of the merits of the cafe, the Court was of opif 
jiion in his favour, and difeharged the rule •, it appearing 
that the declaration did not apply to the clofe to which the 
above-mentioned injury 'was proved to be done, but to 
a different clofe. Jle alfo qbjecied that tiie Plaintiff 
fliould have been ronfuited at the trial for the variance, 
^Af/msJiM C. J. In an aflion by the reverfioncr, it was 
fujlicicnt tp ftatc in wlipfc occupation the premifes were 
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Rt the time of the injury. It is quite immaterial who 
occupied them v/lien the aftion was brought. Heath J* 
was of the fame opinion.] It would have been im- 
material : but he has made it material by averring it. 
\^Mansjiclil C. J. How did it afFe£l the merits of the 
cafe ? There liavc been decifions both ways. It is now 
fettled that an immaterial allegation need not be proved. 
So, in trefpafs, the queltion is, whofe was the clofe when 
tlie trcfpafs was committed ? Lawence J. There is a 
diflcrcncc between this cafe and the cafe of a trefpafs* 
In trefpafs every part is deferiptive, and you mull prove 
it all.] Ptmell v. Atacnawarai 9 Eajl^ 160. 12 Vi)2m 
page 63 . />/. 44, S. C. 2 RoL Ah, 677. Regitta v. 
Cramge^ iSn/i. 385. It is an entire defcriptloii and 
cannot be fevered. i Camp, 320. Alaiiin v. Goblc^ 
put the a£lion was not brought for the injury to the clofe 
that was proved in evidenye, but for an injury to a 
different clofe. 


x8to. 

VoWLtS 


V, 

Miller* 


i//;.fSerjt, conirh. This is different from a trefpafs 
where every part is deferiptive and mull be proved. 
This is not a pirt of the defeviption wliich materially 
afieds the merits of the cafe. It might be material tq 
afeertaiu in whofe occupation were tlie premifes at the 
time of the injury committed, but no further. It does 
not fignify who had it wlien the adion was hroiight; 
that could not be taken advantage of at the trial. The 
cafes cited do not apply : that from Campbell is neared,, 
but it turns oil a different point. There the Plaintiff 
deferibed as his tenants, thofc wjio could not poflibly be 
his tenants. lie made the tenancy part of the deferip- 
tion. It was a material fad. There mud be fome 
identity of the pvcmlfcs. » Here the clofc was, at the 
time of the injury, in the enjoyment of the very perfona 
named. This is not like the liridlncfs required in coiu; 

trads. 
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trails. ‘ It is not like the cafe of words fpoken, where the 
fpeaking is made local by the declaration. If you give lo- 
caiity to the words, you muft prove it. The cafe of 
gina V. Cranage was an indiftment for a riot and a local 
trcfpafs. Perhaps there might have been more color for 
the argument if the. occupier had been only one perfon. 
12 ftill lefs applicable. Abuttals fet out mud 

be proved, otherwife it is not a trefpafs in that clofe, but 
in another. {Mansfield C. J. A nonfuit for calling 
Lui^St Chelfea^ Chelfea only, was corrcf£ied. It is now 
held to be fufficient to ufe the name of a parilh com- 
monly ufed (/i).] That was a cafe of ufe and occupa- 
tion. Purcell V. Macnamara was a cafe for a malicious 
profecution. The variance was in the writ ; the ftyle of 
the Court. 


Mansfield C. J. You muft fupport your declara* 
tion by proving that when the injury was committed, 
the clofe was in the occupation of the perfons named in 
the declaration, and then ybu have done enough. It is 
not neceflary however to decide this point, as we think 
the verdifl ought not to be difturbed. 

Rule difeharged. 

(<i) See Kirkland v. Poun/etti ante^ i. 570. Williams v. 
gefs^ ante^ 3. p. la;. acc% 
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Beauchamp v. Tomkins and Schrader* * 

Defendant, TomhhtT^ was arrefted in OElohsr 180^1 
at the fiiit of Vreehairn^ On the 19th of November^ 
in the fame year, he furrendered in difcharge of ^is bail 
to that aftiou, and to another *tt the fuit of Benj, 
nad had ever fmce continued in rtiftody. In 1 806 he 
was brought up by habeas corpus^ and charged with a writ 
of capias uilagatum at the fuit of the Plaintiff in this 
caufc for a debt of 30/. ioj*. The writ of exigent in this 
fuit was tefted the 6th of November i8oj. In 1808, a 
feveral commifTion of bankrupt iffued againft him, and 
he had fince obtained his certificate. 


The Court erf 
Common Pleat 
will reverfe an 
outlawry upon 
mntiort, on error 
in fworn to. 

Semble that 
bankruptcy and 
certificate is no < 
ground of dif- 
charge of a pri- 
foner in cuflody 
on an utlagatum 
capias. 


Shepherd Sorjt. had in the lall term obtained a rule 
iiift that the Defendant Tomkins might appear by attor- 
ney to reverfe the outlawry, undertaking to appear and 
file common bail, and receive a declaration in any new 
a^liun wliich the Plaintiff might think fit to commence, 
and that thereupon he might be difeharged out of 
cuflody. 

The cafe was four times difeuffed in the fame term ; 
BeJ} Serjt. flicwcd caufe. He contended, firft, that the 
ftatute 4 & 5 3. c, 18. /. 4. extended only to out- 

lawries in the Court of King's Bench ; and that neither 
that, nor any other court in Wejiminjler^hall had, before 
the ftatute, power to reverfe outlawries on motion. The 
Defendant was now liable to perpetual imprifonment 
under a criminal, not a civil proceeding j to which his 
certificate would be no# bar; his goods, chattels, and 
lands were become the. property of the crown, not of 
his aifignees, and his only mode of relief was to obtain 
a pardon from the crown, which would only be granted 

upon 



I^Z 


CASES IK TRINITY TERM 


Beauchamp 


Tomkins. 


upon tlic condition of his doing juftice and paying his 
debts. That ftatute never meant to give even the Court 
of ‘King’s Bench the power of the crown to pardon out- 
lawry upon motion; it only gave power of 

difcliarging upon motion in cafes where they might be- 
fore reverie the oiulawry on error brought. But they 
could ^ot reverfe an outlawry, except upon*" fomc error 
afligneJ, which aclually fubfifted on the record, unlefs 
it were for irregularly. In the cafe of AJhwcll v. S/cri- 
ivdly Barnes^ 324. the Defendants came to the Court to 
let afide the outlaw'ry for irregularity, which is evident 
from their praying that the Plaintiff might pay the colls : 
in fail the Defendant was beyond the fcas ; but unlefs 
the judgment had been irregular, this Court could not 
Jiavc relieved againft it on motion. Where the Defend- 
ant is properly outlawed, as it is admitted that here he 
is, the Court cannot, without the confent of tlie crown, 
take out of the crown the cliattcls and lands which their 
Judgment has iiivelled in it. [^Mansfrld C. J. Accord- 
ing to this argument the Court of King's Bench ought 
never to reverie an outlawry without giving notfee to 
the Attorney-General, and heaving him on behalf of the 
crown, which is never done. jMivrrncc J. 'Fhe Court 
of King’s Bench continually reverfes outlawry on mo- 
tion. Biiller J. ufed to afk, « Wlut is your enrov ?’* 
And if counfel afllgned error in fadt, as fometimes they 
did, he would fay, that will not do ; it mull be error 
In law but when error in law^ is alligned, the Court 
never look into the record to fee if the error exlfts there 
or not.] Tliofe cafes where, after errer in law alligned, 
the outlawry has been teverfed without examination of 
the record, to fee if the error exillcd, have only been 
fuch wherein no one was inteiefted to lliew the failer of 
the record ; but \ihcre there is an Intereft in continuing 
the outlawry, the Court cannot reverfe it but for error 
actually ful^fifting ; and if they did| and if any one who 

had 
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had an intereft in difputlng the legality of a judgment fo 
given) fliould carry it to the next fuperior court) it is im- 
polhble that fuch a judgment Hiould ibnd. • 

Shepherd^ tontrh. If this be law, an outlaw in the 
Defendant's circiimftances can never reverfe the out- 
lawry at all, unlefs by error, which is unreafonal^e ; for 
in that proceeding he muft give.bail to pay the debt, not- 
withflanding he is difeharged by his certificate. But 
before the (latutc of IV. 3. an outlaw might appear in 
perfon in any court, and reverfe the outlawry upon mo- 
tion. {^Mansjield C. J. and Hcaih J. It is a judgment, 
and how can a judgment be reverfed otherwiie tlian by a 
wTit of error r] If before that Ihitute he could not re- 
verfe an outlawry otlicrwifc than by error, that Ratute 
would not help him. This Coutt has excrcifcd, and 
docs cxercife, a power of reverfuig outlawry on motion* 
In 3 19. &Sf* feq. are feveral cafes to that cilerl. 

The conteft in none of diem is, whether ihe Court ha* 
title to proceed to reverfe die outlawry on motion, but 
only as to the terms on which it lliall be revcifed. Jjhley 
V. StoclwHj it is true, was not the caf: of a bailable writ, 
but inafmuch as this Defendant is a certificated bank- 
rupt, the Court will deal witli him as if he had been 
fuch'^vhen he was arreRed, and tlieii die circiunRanctf 
of the bailable wuit makes no diiference. If tlie Coiiu 
do not in this cafe cxercife, in favour of the bankrupt, 
the diferetion which they uiuioubledly pofllfs, they will 
make a capias ttilagaiuin in mefne procefs prefi harder on 
a certificated bankrupt than a capias utlagatumxw execu- 
tion. Rex V. Cajllcmafiy 4 Bun\ 2119. 2127. the Court 
thought an outlaw relievable wdthia an iufolvent adf. 
Hvly V. Heujofjy Bavnesy yii. there was no error at all 
on the record, yet the Court reverfed it 0:1 motion, on 
the ground that the outlaw- W'as a prifoner pending the 
writ of exigent. {^Lanvrence J. The Court tlicre pru- 

cce !t.d 
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Cecdcd on the ground that their procefs was abufed ; fcfr 
the Defendant was in the country, and by tlue diligence 
might have been found. Mausjidd C. J. You have not 
examined what was the pradice in the Court of King^s 
Bench previous to the^ftatute of W. 3. The title feems 
to imply that die Qourt were in the habit of reverfing 
outlawries ; for it is “ for the more eafy and fpeedy re- 
verfing of outlawries in the fame court and the whole 
of the 4th fedion feems ftrongly to indicate the fame 
pradice. Chambns J. Why do you fuppofe the ftatute 
of W. 3. is confined to the Court of King^s Bench, where 
adions by original were few in comparifon of the 
number in this Court, wdiere they are much more 
numerous ? The ftatute indeed has the words faid 
court but I cannot fee on what foundation it fliould 
be fo enaded. Lawrence J. It feems by the cafe of 
Symmons v. Bingoe and Cooky i Salh. 498., as if the prac- 
tice was to reverfe outlawries on motion In perfon be- 
fore the ftatute.] 


On a fubfequent day 

Mansfibld C. j. faid that the Court had been in the 
habit of reverfing outlawries on motion, but that fome 
error muft be mentioned. In j^Burr. 2535. Rex v. 
WUkeSj fuch errors were allowed, that no outlawry can 
have been pafled for a century which might not have 
been reverfed for error. See if fome error cannot be 
found in this outlawry. 

Shepherd Serjt, in this term abandoned his former 
rule, and on the authority of Heely v. Hewfom obtained 
a new rule nifi, that the outlawry might be reverfed 
upon the Defendant Tomkins entering a common appear- 
ance, and that he might be difeharged out of cuftody as 
to this adion, upon the ground of error in fad, viz. 
that he was in prifon when the writ of exigent was run- 
ning \ which fadls appeared by an additional affidavit. 

8 Bejl 
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Bejl Serjt. now fliewed caufe. The writ of exigent is 
tefted on the 6th of November^ and the Defendant was 
not rendered in difcharge of his bail until the 19th : jie 
has alfo been before difchargcd under an infolvent ail. 


iSio. 


Beauchamp 

V. 

Tomkins. 


Mansfifxd C. J. The eflea'of that is, that the ac- 
tion will not proceed againll his perfon, but againft his 
elFeils only, ^ 


Lawrence J. The qucftion is, whether he was in 
cuflody when the writ was fued out, not when it is 
tefted. It is Itfted on the firft day of the term, and pro- 
bably, as ulually is the cafe, on a day before it was fued 
out. 

It appearing, on reference to the aflidavits, that he 
was In cuftody, as well when the writ was fued out, as 
when it was tefted, the Court made tlie 

Rule abfolute. 


July II. 


Wilson v. Spilsbury. 

J^EST Serjt. had obtained a rule nift for fetting afide 
the proceedings which had been had in this cafe, 
and for reftoring to Maria Spiljbury^ the Defendant’s 
wife, the ifl'ues which had been levied upon the goods 
in her poflelTion under a writ of dijlringasy with cofts \ 
upon an affidavit that the Defendant, at the time of 
commencing this aflion, was, and ftill continued, beyond 
feas, in his majefty’s fervicc as a furgeon in the navy, on 
a ftation at Halifax, in Nova Scotia g and where he was 
likely to remain for a long time : and that the deponent 
had not> nor had any perfon to her knowledge any au« 
thority to appear for him. That flie knew nothing of 
any caufe of a£rion the Plaintiff had againft the Defend- 
VoL.lII. L ant. 


The Court fet 
a(ide ^dijiringar 
executed upon 
the goods of the 
wife of a furgeoia 
in the navy, ferv-. 
ing on a foreign 
ftation, the debt 
not being con- 
tra Aed in the 
wife’s trade. 
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ant, Thnt flic h?A not received any fupport from the 
Defendant for nearly two years paft. 

Serjt. flicwcd caufe, upon the ground that the 
Plaintiff in this cafe had made the levy without knowing 
tint tJic Defendant was abroad, and he relied on Gurniy 
A. Hardevburgh^ ante^ i. 487. In this cafe the Defend- 
ant’s\iaine Hill remained affixed on a brafs plate on the 
door of tlie deponent’s houfe, and flie daily fold SpiIJhurf^ 
Antifcorbutic Drops, bearing her hulband’s fignature on 
the label, 

in fupport of this rule. Tt is not fworn that the 
Plaintiff did not know the DefeiiJaiu was out of the 
realm, which brings it within the caie of Greaves v, 
Stohesy atitCy i. 485. Tlli^s is not a debt contraclcd in 
trade, like the debt of Harilevhcrg, 

Cjir, mh, vulu 

MANStrr.LU C. J. now delivered the judgment of the 
Court. I'his was a motion to fet afidc a drfirlngasy and 
we think it fliould be fet afide. There is no fraud in 
the cafe. The hufband was in the fervice of his coun- 
try. The woman has no other vifible fupport. Her 
property muff be taken away, unlefs Ihc appears am! 
defends an jclion, of the merits of which Ihe knows 
nothing. 


Rule abfolute v/itliout ceffs. 
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» D0E5 on the Demife of Sir Arthur Chichester, July n. 

Bart. u. OxENOEN. 

'^HIS was an ejectment brought by the leflbr of the Where there is 

Plaintiff as heir at law of S\x John ChicheJ^r Bart, fufficlcnt 

on a demife laid fubfequent to Sir ^Tohn Chichejler^s death ; accordfng^to^one 

and at the trial before Lawrence}, at the Sum- meaning of the 

mcr Aflizes, 1809, a verdift was found for the De- defeription ofthc 

fendant, fubjedl to the opinion of this Court on the fol- P**®*"**^®* colla- 
f • ^ r,., , ^ ^ 1 f . t leral evidence IS 

lowing cafe. 1 he Icffor of the Plaintiff was heir at law admiffibic Co 

of Sir John Chichejlcr Bart., who on the 30th of S<*ptember ftiew that the 

1808 died feifed in fee as well of the premifes in quef- 

tion, which compofed his maternal eftate, as of other pro- t*ion^in\^moref * 

perty, which he derived from his father, called the TcuU extenfive fenfe. 

Jlon eftate. The premifes claimed confift of the manors ^ 

of AJfjfordy Ge 9 rge Tei^u, and Stowford^ the tithes impro- i\^ uU 

priate of the parifli of Nether Ex, and two eftates called tatoi having a 

Great and Little Bowley, in the parifli of Cadbury, in the eftate 

county of Devon : the manor of AflHon is fituatc in the 

parifli of AJJjton, with the exception of one infulated capital farm, and 

eftate, parcel thereof, which lies in the parifli of Ex^ lands, in ihcparifh 

minfler, adioininff to the parifli of Afljian. The manor as well 

- . .fj .n r 1, as fcvcral other 

of George Fetgn is fituate m Apton parilh : ot the manor 

of Stonuford one part lies in the parifli of Crediton, and the adjacegt 

the other in the parifh of Sandford ; the manor itfelf pariflies, fomc 


being diftant from the panfli of Afiton about 12 or 13 
.. rr., r XT . / »r 1 milcs diftant ; 

miles, riie panfli of Nether Ex is alfo about 1 1 or 1 2 jg 

miles, and the parifli of Cadbury 15 miles, tliftant from admiflible to 

the parifli of A^Hon : with the premifes aforefaid are flicw that he was 

comprifed, befides the manor of Ajhton, the Barton of ^cc^ftomed to ^ 

Apton, and lands lying within the parifli of Aptan. ternal eftate, his 

On the 3d day of September 1808 Sir John Chtcbejler Ajhton eftate, to 

raife the infer- 
ence that he 

meant to devife the whole by that name, 
L a Bart., 
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Bart.5 being feifed as aforefaid, made and publiHied hii 
laibwill and teftament, duly executed^ fo as to pafs real 
eftates, in the terms following : “ I give my eftate of 
AJhton^ in the bounty of Devon^ to George Chtchejier 
Oxendetti (the Defendant,) fecond fon of Sir Henry’ 
Oxenden Bart, of Brooniy in the county of Kent* I give 
thejioufc in Seymour Place^ for which 1 have given a 
memorandum of agreement to purchafe, and which is 
** to be paid for, out of timber which I have ordered to 
be cut down, to the Rev. John Sandford of Cherwillf 
** in DevonJljire.^* To fliew that by the words “ my 
eftate of AJhton^* the devifor Intended to difpofc of the 
whole of the maternal eftate before fporified, the follow- 
ing, amongft other evidence, was offered by the Defend- 
ant, and received. Pirft, the verbal inftru£lions given 
by the devifor, at the time of making the will, to the 
devifec John Sandford^ who made the fame, which were, 
to make a memorandum to guard ag«nnft accidents, to give 
George Oxenien his, the devifor's, Ajhton eftate. Secondly, 
exprelTions which Mr. Sandford and the Rev. Thomas 
Hole^ (the latter of whom had occafionally audited the 
devifor^s accounts for 24 or a 5 years previous to his de- 
ceafe,) had at various times heard the devifor ufe in de- 
fer ibing his different property, viz. that in fpeaking of 
his paternal property, he ufed to call it his Youlflon 
eftate, and in deferibing his eftate derived by him from 
his mother, he ufed to defignate that by the general term 
of his Ajhton eftate, or Ajijton property ; and, particu- 
larly, on one pccafion, dircfled that the timber Ihould 
not be cut on his mother’s property, the Ajhton ejlate^ 
but on his father’s property. Thirdly, a feries of annual 
accounts delivered to the devifor by John Cleave j and 
John Smjth^ wlio were fuccrtTively two of his ftewards : 
thefc accounts commenced with the year 1785, and the 
form of each of them was very nearly the fame. The 
following is a defeription of the form of one of thefe 

accounts : 
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accounts : on the outfide was indorfed^ «/. Cleavers 
account for AJhton ellate, from January ift, 1799> to 
** January ift, 1800;” the firft page thereof was thtis 
headed — ** Cleave^^. account for Sir Jiihn Chichejier 

« Bart., for Afiton ejlate^ from January ift, 17991 to 
«* January ift, 1800 j” in the firft page was contained a 
lift of the various payments made by Cleave^ ^ong 
which was the following. — ** Paid a year’s annuity to 
Broad C/jfl poor, to Chriftmas 1799, 23/, III-: which 
parilh of Broad Clt/l was wholly diftinft from the pre- 
mifes fought to be recovered by this ejeftment, but the 
annuity was charged on part of thefe premifes. The 2d 
and 3d pages were entitled — “ Receipts of rack rents," 
and contained an account of the rents of the feveral pre- 
mifes fought to be recovered by this ejeftment, (except 
the conventionary rents of three manors,) in feparate 
Aims, but a*!ded up at the end, into one general total^ 
The 4th page contained a lift of rents, intitled, conven« 
tionary rents of the manor of AJhton. The 5 th page 
contained a lift of twp other fets of conventionary rents, 
the one intitled, Conventionary rents of the manor of 
Gtorge and the other intitled, “ Conventionary 

rents of the manor of Stowford.^^ The laft page of the 
account was intitled, << Account ftated*" And was as 
follows: 

Account ftated. 

J. Cleave, Dr. 


To receipts of rack rent, as in pages 

2 and 3 - ^ - 

£ 

s* i. 

1P42 

12 2i 

To receipts of conventionary rents of 
ton manor • ^ 

18 

*5 « 

To receipts of George Teign manor - 

5 

6 0 

To receipt of Stowford man6r 

9 

11 6 

Tp balance of laft account 

102 

2 6 


1178 

7 4i 

h 3 

/• Cleave%^ 


s8io. 


Dos, 
LtrlTce of 

Chick E8TSS9 


V. 

OXSNDSN. 
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J. Cleave^ Cr, 

By payments, as in page i. - 708 7 O 

By balance due from J. Cleave - 470 o 4} 

And underneath was the following receipt, the fignature 
to whlj^ is In the hand-writing of the devifor.— — 
ift, 1810, — Examined this account, and received the 
vouchers thereof, and due from John Cleave on the ba- 
lance thereof, the fum of 470/. o.r. 41 d, John Chichejler. 
The foregoing evidence was objected to by the coun- 
fel for the leflbr of the PlainulF. as inadmiflible, but was 
received, fubjeft to the opinion ol the Court as to the 
propriety of its being admitted* If the Court fliould be 
of opinion that the evidence was properly received, then 
the verdifl; was to ftand ; if not, then a verdift was to 
be entered for the kflbr of the PlalntitF, for fo much of 
the pvcniifos, if any, as the Court Ihould think did not 
pafs under the will. 

The cafe was twice argued, firft in Hilary term 1810, 
by Pill Serjt. for the Plaintiff, and Heyivuod Serjt. 
for the D(’fcndant ; and again in liiijler term by Beji Serjt. 
for the Plaintiff, and Lens Serjt, for the Defendant. 

For the PlaliuilF it was argued, that parol or other 
cxtrlnfic evidence was not admifEblc to contradidl:, ex- 
plain, or enlarge the effccSI: of a will ; it was admiffible 
only in cafes where there was an abfolute neceflity, be- 
caufe the will would otherwife be uncertain or infen- 
fiblc, and could have no effefl: without it, or where 
there was a latent ambiguity ; and no fuch necefTity or 
latent ambiguity fubfifted in this cafe. All that clafs of 
cafes where parol evidence h^ been received to repel 
trulls arifing on preAimptions, may be laid afide as irre- 
levant 5 (to which the Court agreed.) The teftator had 
an eftate of AJbton^ viz. a manor of AJhton and the barton 
of AJI^ton% a]i4 other lands there ^ having an cllate 

of 
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of jljhfon^ he ufed the moft appropriate words to con- 
vey it. If he had faid, the manor of AJbtorty it would 
not have comprehended the Barton, nor if he had cleviftd 
the Barton, ' would it have included the manor. His 
eftate of AJIiiat^^ was his eftate ** of or belonging to 
AJkton.^ The word^ do mean that,*and they can mean 
nothing elfe. At that period of the caufe at why|h tlie 
evidence was offered, it was in proof, therefore, that the 
teftator liad an eftate of AJhton 5 and there being enough, 
both in intereft, and quantity of eftate, and pofition, to 
latisfy the terms of the devife, the evidence ought not 
to have been received, but the cafe ought to have 
tloppod there, unlefs it had been flicwn that there was 
mother Ajhiou ell ate Iv'Ionging to the devifor. To ad- 
mit evidence to iliew that other land, befides that which 
Uilhces to fatisfy tlie de\l(*c, was intended to pafs, is in 
direft oppofition to the ftatute of frauds. \,MiinsJicJd C. J. 
This Jias nothing to do v/itli the ftatutc of wills, or with 
die fiatute of frauds : the t|neriloii is, as has before 
been truly Rated, whether evidence can be received to 
iheiA' vvliat the feft.Jtor meant by thefc words \ if there 
i-! a larent ambiguity, it is admiRiblc ; if there is none, 
< (iinot ; but ftill, if the evidence is admitted, the eftate 
!‘.p>aRy p.itles under a wiH in writing attcfteii by tlirce 
A i’ nede*'. ; ft it be adniiirible where there is eftaie 
enough to fatl-fy t!ie devife. It would have the cffedl of 
/b extending hy p:iu>l proof riie meaning of the will, as 
to pafs i>tl\t-i‘ eftatos ihan tliote wjiuh the words of the 
will, taken ahnie, would pafs. But never, not even at 
common law*, could land pafs by a Avill not in writing. 
{^Mansfield C.h That is too general a propofition : for 
at common law, land did not pafs by devife at all, un- 
lefs by the cuiloms of particular manors ; and fuch cuf- 
toms might pcrh?ps fo regulate the form of devife, as 
that it might pafs by parol. But that is irrelevant to the 
prefent quell ion.] The precautions which the Jaw has 
thrown around wills, by preferibing certain formalities 
Ij 4 to 
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f8io. tobeobforvecl in thf^r execution, are rendered ufelefs, if 
^ ^ it is open to tlie Court to put on the words of a devife 

LclfccW 3 ny other meaning than the obvious and common mean- 

Chichester, which thofe words import. Before, therefore, any 
OxsNDEN. evidence can be let in to explain the words, it muft be 
fhewn that without jfuch explanation the will could bear 
no mealing at all, but would be ^id for uncertainty, 
and that it would be impoffiblc to liiy what property was 
meant to be difpofed of. In that cafe extrinfic evidence 
is admitted from necelFity, as if tlic teftator had had no 
eftate of AJIjton ; but that is not fo here. How can any 
man give an opinion upon the title to an eflate, if he may 
not know by looking on the parchment or paper, what 
is the eftate ? if he is to hunt all over the country for 
circumftanccs (Uhors the deeds, it will fliake half the 
titles in the kingdom. Here is fomething definite and 
certain to anfwer the devife, and there is nothing but 
conjecture to lead the Court to fuppofe that the teftator 
meant any thing further than that which is plainly ex- 
prcfied. Therefore the leflbr of the Plaintift' is entitled 
to recover only fuch part of the pvemifes as lies within 
the parilli of AJliion. In fupport of thefe arguments re- 
ference was made to the following authorities : 5 CV. 
^ep, 68. Cheyiey^ cafe. Rofe v. Bartlett Cro. Cai\ 292. 
Ulrich v. Litchjicldy 2 Atk, 372. Day v. 2 ]r/g, I P. JVtns, 
285 . Beaumont v. PV//, 2 P. Wms. 140. Brown v. Scl- 
ivyth Caf. Temp. Talh. 240. Lord Walpole v. Lord ChoL 
mondeley^ 7 7 ’. P. 148. Whitbread v. May^ 2 Bof. Isf PulL 
593. Doey on Demlfe of Brown y v. Brown y 1 1 Fa/fy 441. 
Upon the cafe of Ulrich v. Litchfieldy in which Lord 
Hardwickey Chancellor, faid, I do not know tliat upon 
the conftruftion of a will, courts of law or equity ad- 
« mit parol evidence, except ki two cafes : firft, to af- 
** certain the perfo.;, where there are two of the fame 
name, or elfe, where there has been a miftakc in the 
«« chriftian name or furname.” {^Mansfield J. remarked, 
the rule here laid down was certainly too narrow ^ 

for 



IN THE Fiftieth Tear of GEORGE III. 


*S3 


for in cafe the teftator had poiTcired no eftate at AJhtm^ 
the rule would have excluded all evidence to (hew what 
eftate was meant. But from whatever caufe the am- 
biguity proceeds, whether from a niifdefcription of the 
eftate, or from a niifdefcription of the perfon, if there be 
a latent ambiguity, the parol evideiiee is admiflible. In 
the cafe of Lord WaipoU v. Lord Cholmoudekyy th^ was 
neither a latent, nor a patent ambiguity : the teftator, by 
reciting that by his lalt will and teftament, dated the 25th 
of November 1752 he had devifed his real eftates, was 
held to rcpublilh that will.] 

For the Defendant it was contended, that this was a 
cafe of latent ambiguity. A latent ambiguity cannot be 
difeovered to exift, but by the aid of collateral evidence; 
and if that evidence be fiich as would, if admitted, 
raife a doubt in the mind of the Judge, it ought to 
be received, and left to the jury. No one can fee on 
the face of this will any ambiguity whatever. The word 
oP^ docs not denote locality in this cafe : it means 
all that eftate which the teftator called AJIjton. He might 
delignatc his whole eftate by the name of any one par- 
cel, whether dillant or near, if he had any reafon in his 
mind for fo doing. The word <*of” is therefore diftin- 
guifliable from ** at,” the expreflion ufed in Whitbread v. 
May^ which might denote locality ; and the Court not 
being bound to conftrue '^of” as local, may give it any 
other conftruftion which the evidence requires : the am- 
biguity is therefore raifed, and by the ftime evidence it 
has been explained. And the only queftion is, what the 
teftator intended to give. The old rule of law is, that 
evidence cannot be given againft the purport of a deed 
or record, but it may be given to flicw what arc the par- 
cels, or who are the part?es. The circumftance that at 
a place called AJhton there are three or four things bear- 
ing that name, as the pariih, the manor, the Barton, and 
lands, is by no means conclufivc againft the Defendant ; 
on the contrary, it renders it neceflary that evidence 
S ftiould 
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ftiould be admitted, to Hiew what and which of them 
are included in the devife. In the teflator^s own panlh 
of Gadbury are two eftates> of Great and Little Bawley, 
If he had devifcd his cftatc at Bawlefy parol evidence 
would have been admiflible to (hew what eftate be meant^ 
If a man has been ufed fo to name certain property, 
diat nc^e of his family can mifunderftand him^ when 
he ufes that name, he may well devife thereby* In the 
cafe of Ihey on ikmijt of Brown^ v. Brown^ there was 
a long interval of time in which the teflator might have 
recovered from his error, an<l therefore no room to fay 
there was an ambiguity : here there is evidence to raife 
the ambiguity, for the tellator ufes the .^xpreffion conti- 
nually to the very time of making his will* Nothing on 
the face of the will confines the property devifed witliin 
a narrower compafs than the county of Devciu l''he 
general principle contended for is much too wide, that 
the Court can in no C'afe go beyond the words of the 
will : the only queftimi is, to afeertain in wfiat cafes 
they c ill go beyond thofc limits* And the rule applies 
equally to perfonal as real property, that parol evidence 
T.3 iKit be .i(hn«uod to make that pafs by writing v/hich 
is not expioflhd by writing \ yet, in many cafes, colh- 
ft-ral evfdenee h.s ^ l>eeii admitted to fliew what perfonal 
property the tellator intended to defignate. No cafe has 
been clteil wdiich dlrcflly applies to fufialn the pofition, 
tlvat v/Iicrc there is property on which the will, taken 
in its molt obvious fenfe, can operate, the Court is in- 
competent to- look further. There is no doubt upon the 
real intention of the tellator in this cafe. He called all 
his paternal eftate his Touljlone eftate, and all his matenial 
eftate his AJhton eftate, denominating both the one and 
the other, not from the name qf the family from which 
he derived it, but fr^m the name of the principal places 
upon the eftate. The whole qaeftion is, whether the 
law prohibits the Court from calling in the fame aid to 
afeertain the meaning to be attributed to the name of an 
15 eftate^ 
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eftate) which it permits to afcertain the meaning of the 
name of a perfon. If the teftator had ufed expreflions 
of a definite legal meaning, parol evidence would not be 
admiflible to fliew that he annexed to them a different 
meaning ; but when he ufes words which are not techni- 
cal, but of common parlance, tlie teftator may annex to 
them whatever meaning he pleafes. * The following au- 
thorities were alfo referred to: Bac. 23. Windham 
V. Wyndham^ And. Dowfatt v. Sweet, Ainbl.i*]^. 
Godholt 16. Doc, Oft Demife of Clement, V. CoU'ings, 
2 T. R. 498. Hlnchclijfe v. Hinchcliffe, 3 Vcf 516.; and 
Pulteney v. Lord Darlington, cited ibid. 529. Doe, on 
Dewife of Cook, V. Danvers, 7 Eajl, 299. Trimmer v. 
Bayne, 7 5 1 8. 


i8io. 


Dot, 
Lelfee of 
Chichester* 
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OXEMDEN. 


In reply, it was urged, that Lord Eldon had much quef- 
tioned the cafe of Pulteney v. Lord Darlington in the fub- 
fequent cafes of Pole v. Lord Somers, 6Vefyi2. and 
Druce V, Denifon, 6 Vef. 400. The cafe for the Defend- 
ant would have been much ftrongor, if the devifor had 
denominated tli? one eftate his ChudUigh eftate, from the 
name of his mother’s family, and the other his Chithflcr 
eftate, from tlie name of his father’s family •, for that is 
an ufual mode of naming eftates, and that would have 
been intelligible. {^Mansfield C. J. There you are upon 
bad ground ; for if tlie evidence can be received, it is 
plain enough in this cafe what the teftator meant.] The 
teftator having an eftate at AJlston, another at Stowford* 
another at Exminfer, defires his folicitor to frame a de- 
vife of his ** Afoton efate!^ The folicitor does not how- 
ever do that, but makes him devife his eftate of Ajbton, 
fo that the evidence, when admitted, does not apply to 
this devife. The evidence is of no avail, unlefs it fatif- 
fies the ambiguity raifed : and it is impoflible to receive 
evidence of the meaning which the perfon who framed 
the will attached to certain words, and to prove that 
Mr. Sandford thought the « eftate of AJbtori^ was fyno- 

nymous 
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1810. njrmous with the AJIiton ejiate^' in order to flicw what 
' the devifor meant. But the intent niuft be colle£Ied 

LclTee of from the words themfelves. It is incumbent on the 
Chich^ester, Defendant who contends for an exception to the general 
OxENOEN. rules of law, to Hnd authorities to fupport the do£lrines 
he contends for, but ..in none of the cafes cited has it 
happen|d, as here, that the teftator has poiTefTed a (ingle 
eftate which would fatisfy the words of the devife. 

Cur. adv. vult. 


MANSFxrLD C. J. now delivered the judgment of the 
Court. After recapitulating the cafe, and adverting to 
the evidence, he added 5 If this evidence ought not to be 
received, the confequence will be, that fo much of the 
property only wdll pafs, as is not affefted by the evi- 
dence. I have doubted much upon it. The more, be- 
caufe in a Icfs ftrong cafe. May v. Whitbread^ two judges 
thought the evidence fliould be received. Lord Eldon 
increafed my doubts. On the whole, I rather think we 
(hould go further hi receiving this evidence, than any 
cafe has yet gone. There is an extreme jcaloufy in re- 
ceiving evidence to explain written inftruments. Many 
cafes have been cited. In general they are well known. 
The laft and flrongeft, was Doe v. Brown. There it 
was impoflible to doubt what the teftator meant. In this 
cafe my own judgment only is, if the evidence were ad- 
mitted, that the teftator meant to devife the whole of 
his maternal eftate to his maternal relations, and not only 
the land locally fituated at Ajhton. But to decide in fa«i 
vour of this evidence would be going further than any 
Court has yet gone. I need not particularize the cafes : 
of devifes where there were two perfons of the fame 
name ; where the name by which property was devifed^ 
applied equally to two eftates. Such was the cafe in 
P. JVms. of a devife to Gertrude Tardley^ by the name 
of Catherine Earnly^ where there was no fuch perfon as 
Catherine Earnly. Tlie cafe in Ambler of legacies to 

John 
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John and BenediSl^ fons of John Sweet, he haJtwo fons, l8io. 

the name of one was BenediSiy but the name of one 
was James. The evidence was received. It is not ^ex- Lcllfce^of 
prefsly faid in any of thefc cafes, that it wav*^ neceflary to Chichester* 

receive the evidence, in order to give effeft to the will, Oxenoen. 

which would not operate without fuch evidence. But 
although this is not faid, yet the rule feems to hold. It 
will be found that the will would have had 710 oj4ration, 
unlefs the evidence had been Veccived. Here, without 
the evidence, the will has an elfeclive operation 5 every 
thing will pafs under it, that is in the manor or parifli; 
or what he would naturally call his AJIsicn cllate. This 
will be an elfeftive operation ; and ibis being fo, the cafe 
herein differs from all the others \ bccaufe in them, the 
evidence was admitted to explain that, which without 
fuch exolanation could have had no operation. It is 
fafer not to go beyond this line. Therefore only thofe 
premifes pafs w'hich are in the manor or parifli of AJIiton, 
for all but them, the Plaintiff has a right to recover. 

Poftea to the Plaintiff. 


Slack v. Lowell. 

^HE declaration in this aSion confided only of the Where goods 

general counts for goods fold and delivered, and the are fold, to be 

money counts. The adlion was brought to recover 

1753/. 10/., the price of 500 cheds of oranges. 1465/. ^,^11 

was paid into court. The Plaintiff, by a mifcalcula- bcarintcrcft from 

tioii in the rate of exchange, overcharged the Defendant day when the 

X l/. od,, which was therefore to be deduQed from have 

* been due, and 

may be recovered 

damages, on a fpectal count for the non-delivery or non payment of 1 he bill. 
But if, in fuch a cafe, upon a general count for goods fold and delivered, the 
jury give the price and intereft as damages, the Court will not therefore fet afidi 
the verdidt* 


the 
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the amount claimed, and 277/. 2/. %d. would have com- 
pleted the refidue of the price. They were to be paid 
for by a bill at 30 days, which the Plaintiff tendered to 
the Defendant for acceptance ; and the Defendant, ort 
account of an alleged inferiority in the quality of the 
goods, which he naverthelefs received, and of the over- 
charge in the rate of intereft, refufed to accept the bill. 
After the expiration of the 30 days from the date of the 
bill, the PlaintiiT commenced this aft Ion. The jury 
found for the Plaintiff, and the Plaintiff entered the ver- 
dift for 460/. 8/. 1 w/., confiiling of 277/. 2/. 3//. for the 
refidue of the prime coft, and Iij’-erefl upon the whole 
price, as well what \v2ls paid into court, as what was now 
recovered, computed from the day when the bill ought 
to have been given, to the time of the trial. 

Lc/is Serjt. in E^i^cr term obtained a rule nrfi to re- 
duce the verdift to 277/. 2s, 3^/., the refidue of the in- 
voice price : he averred that the verdift for intereft was 
taken by furprize and without his knowledge, the qiicf- 
tion not having been put to the jury. [_Lawrence J. Is 
there not this diftinftion, that if goock are fold without 
an agreed day of payment, the price fhalLbcar no inte- 
reft ; but where payment is to be made on a day certain, 
does not the price bear intereft from that day ?] 

IM-iNsi’irLD C. J. In many trades there is a cuftom 
either to pay by cafli at a day certain, or by a bill of a 
Cert ;in time 5 -and the Courts have faid, the buyer lliall 
not be in a better fituatiuii by the breach of his con- 
traft. 

Shepherd and Bejl Serjts. in 'this term Ihewcd caufe* 
It is not neceffary to declare fpecially on the non-delivery 
of the bill, if the day is paft at which the bill would 
have become payable, and declaring after that day for 
tlie money, tlte price of the goods fold, the Plaintiff may 

recover 
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recover mterel]: from the time when the money became 
•due, in the Ihape of damages. To decide otherwife 
would only tend to prolixity in pleadings by indiy:ing 
Plaintiffs in all cafes to add a count upon the fpecial 
contrail for the non-acceptance of the bill ; if fuch a 
count had been here, it is clear the Plaintiff might have 
recovered interefl in the fliape of' damages for Ae non- 
performance of that part of the contrail : and it has 
been decided that the fame may be done upon the count 
for goods fold and delivered. Mountford v. Wtlles^ 
2 Bof. £5J" PnlL 337. \_Chtimbre J. Such a count is fuf- 
ficient in order to recover the price of the goods, but 
not to recover intereft, without a count on the fpccial 
contrail. Laivrence J. Lord Kenyon C. J. tried at 
Exeter an ail ion for money had and received againft a 
failor, who had taken and kept a public houfe, and who^ 
when he was drunk, had confefTcd that lie fet up in trade 
with the contents of a purfe he had found on the road ; 
and which was proved to belong to the Plaintiff, and 
that the Defendant knew wbofc purfe it was ; and Lord 
Kenyon C. J. direiled the jury to give intereft at the rate 
of ^percent, from the time of his finding it. The cafe 
was never afterwards moved.] The Plaintiff has a right 
to his intereft, in the nature of damages, in point of 
jufticc. If there were a written contract that goods 
fhould be paid for on a day certain, and that on default 
the price fhould bearinterell from that day, the iiicreafed 
lum would ftill be only the price of the goods, and the 
paper would be evidence upon a count for goods fold 
and delivered, to entitle the Plaintiff to recover the 
whole. If a fale be made on iimilar terms, though not 
expreffed in writing, the cafe is the fame : and if coni 
be fold, to be paid for at the price of the next week's 
market, after the day is paft, and the price afeertained, 
the feller need not declare on the fpccial contrail, but 
may generally declare for goods fold ; becaufc after that 
day the newly afeertained fum is tlic price ; fo here, 

goods 
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goods being fold, to be paid for at a certain day by a 
bill, which if not delivered, or not paid, bears intereft, 
after the days of delivery and payment elapfed, the con- 
tents of the bill and intereft added conftitute the price, 
and may be recovered as fuch upon a count for the 
price of the goods. A note or bill may on the face of 
it purport to bear intereft or not : if it does, the intereft 
is part of the contents of the note ; if not, the law gives 
it as damages for the defention of the debt ; but the 
Plainti ff does not ill that cafe declare fpecially for the 
intereft: it is fufficient that he declares on the inftru- 
ment. {_MattsJield C- J* In Mountford atid Willes^ the 
Court only decided that if the jury took on thcmfelves 
to give intereft by way of damages, the Court would 
not, on that account, fet afidc the verdidl. Heath J. In 
truth, in the city the intereft on goods is charged in the 
price ; if you pay in ready money, the feller gives you 
difeount. Chambre J. Generally fpeaking, every tradef- 
man iixea a price, which enables him to wait an inde- 
finite time, by way of indulgence ^ and he goes out of 
his way when he ftipulates for a particular day of pay- 
ment. We fliould be doing a very beneficial thing to 
the faftilonable traders at the weft end of the town, if we 
could enable them to charge five per cenL on all their 
bills. To be fure fomething is faid in this cafe about a 
prccife mode and time of payment, but the difficulty 
is, that facl has not been fubniitted to the jury. Mans* 
field C. J. The Defendant refufed the bill tendered, be* 
caufe tlie exchange was calculated a halfpenny too high : 
but upon the evidence, if there had been a count for not 
delivering a bill, the jury would certainly have found 
that the Defendant had contracted to deliver a bill at that 
time.] 

"Lens and Vaughan^ Scrjts., In fupport of the rule* 

It has been held, that intereft cannot be recovered upon 
goods fold generally, nor can a contraCt to allow it from 

a time 
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a time certain of payment be inferred. Bbrneyv. Hen* 

Jricif 3 WUf, 205. Trtlawnej v. Thomsit 1 H BL 303. 
per Gould L Either Aiountford v. Wells muft be {^p* 
pofed to have been determined as a cafe upon a fpecial 
contrail, or *it is over-ruled by the! cafe of Ger^ v* 

SwaUf cited in the cafe of De Bemales v. Fuller ^ 2 Camp^ 

H. P. Repk 429* ^ So De Haviland V. Bownhank^ 

I Camp. 5i.| and Crockford v. Winter^ 1 Camp. 128. 
ihew the opinion of the Judges in the King’s Bench to 
be the fame as to the count for money had and received* 

The like in Tappenden v. Randall^ 2 Bof. tsf Pull. 472. 

Mofes y. Mac/arlane, 2 Burr. 1005. Intereft is not the 
price of goods fold and delivered. This is not diftin- 
guifliable from the common cafe of goods fold and de*- 
livered : that indeed is rather a (Ironger cafe ; for where 
the goods are delivered at the time^ the law raifes a debt 
immediately. 

Mansfield C. J. The firft queftion is, where a 
perfon promlfes to give a bill, does the law imply an en* 
gagement, in cafe no bill is given, to pay intereft as if the 
bill had been given ; fecondly, if tins be fo, can the 
Plaintiff take advantage of it to recover the intereft in 
this form of pleading ? I never could reconcile it to my 
felf as reafon, that any man who delays the payment of 
money which he owes, {hould not pay intereft for it s 
but certainly that is not the law $ nor, therefore, under* 
ftand why intereft (hould not be paid for goods fold and 
not paid for. 

Cur. adv. vulU 

The judgment of the Court was nodr delivered by 
Mansfield C. J. This queftion arifes upon a fale of 
goods, to be paid for by bills. There is no count for not 
giving the bills, only a count for goods fold and |tleli« 
vered. The aAion was brought after the time for the 
payment of the-bills had expired. The intereft was cal* 
culated from the time the bills would have become due* 

Vox.. III. M Such 
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lito. 


Slack 

, V. 

IihW£LL* 


SucH bfeihg tW uafuVie of the cife^^ U# Whi-^ 

ther the ' Defenctotti ivho ib haf^ ^e()t^ted ^biU^ 

ti^kich would haire catrietUntfereft, iBiall be In a bettef StWA. 
ation by breaking 4 'ds cotitmdi^ than if he had performeib 
it. Wc think thtf Defendant ought to pay tntereft. The 
application is to rectify a tenlicJ: which hasfgiven thit in- 
tereft Y The merits being with the verdid* if there is riA* 
mifcomputation^ we will not alter it# The Plaintiff is 
entitled to receive as much as. if the Defendant had ac- 
cepted tlic lnUs> which would have carried intereft. - ' 

Stale difchargcd. 


yjy ti. 


XValdrok and Another v» Coomm. 


Where goods 
are (hipped on an 
hivoice,an ave- 
rage lots upon a 
policy muft be 
calculated upon 
the invoice price* 
and not upon the 
jprice of the mar^ 
ket at which the 
dannaged goods 
are arrived. 

The certificate 
€>f a Britljh vice- 
con ful at the 
Brazils^ of the 
amount of the 
proceeds of da- 
maged goods* 
which by the law 
of that country 
are compelled to 
be ibid under his 
tnfpcAion* is not 
^idgncct 


^J^TIIiS was an aclion brought to recover the lofs fuf- 
tallied by the Piainrfff, by the deterioration of fbine 
kerfeymeres on board the Earl Percy f infurecl by a policy 
fubferibed by die l>efendunts> ** ut and from f^cfidon to 
Rio Janeiro^ The Plaintiff averred a lofs by perils t>f 
die fea* Tlie Defendant pleaded mn and p^ 

Jnto Court 50/. per cent^ Upon the trial at Gitildholl^ at 
the fittings in this term^ before Mansfield C- J#> the 
Plaintiff proved, (hat* if the goods had not been damaged^ 
llie market would have affordeil a profit of cent. } 

that the goods w^erc damaged* apparently by fea-watcr* 
to a confiderable degree 9 the witnefs would not have 
^iven 30/. per cent, for them ; but tlic Plaintiff gave no 
other evidence of the manner in which the damage was 
occafioiied. Tcr^rove the amount of the lofe, a witnefs 
"produced a certificate from the Britijb viceNObtiAii there* 
*of the amount for which tlic goods were fhbre fold^ 
heidg 9/. per cent, only* of the fum ihfur^d ; and 
the fame witnefs that, by the Taw pf the Brazilif 

and other parts of Souti America^ the vice-confdl is conf- 
fifilbtcd general agent for all abfont owners of goods* and 

thaf 
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ifaatvtlie hmi bm itidi 9 rizer and Gbmj^Kr the rvice^Cdnful i8 fo. 

t6'3ma|;dfaieoPall die damaged gdcdaof dl abienteeS| 

Dvrkh'tfae dfEftanee of two Brtiijb merchants as aiTedbrs. tod Another 
MamfiM C. J. admitted this eiridence, . although coo^be4 

Serjt., for the Defendant, objedied to It, but referving to 
hliH^ liberty to move. Bejl alfo contended that, as the 
SPMntifF had given no evidence of any lofs by ij^rils of 
th^ fea, there was no proof gf that allegation ; in fup- 
port of which propofitiou he cited Ruder v. Palfgrave^ 
an'te^ i. 419. ; for that the payment of money into Court 
did not admit any thing more than that the Defendant 
owed 56/. per cent, for fome caufe or other ; but Mans- 
field C. J. held that it admitted that the lofs was 
bccafioned, as averred, by peril of the fea, and that the 
only thing in iflue was the amount of the lofs : and the 
jury, under his direftion, found a verdiflE for the Plaintiff 
for 40/. 4/. damages, with liberty to move to reduce it 
to ao/., the furplus of 70/. per cent.^ after dedu£ting the 
50/. paid into court, if the Court fliould think the evidence 
was not admilTible. 


Befi on a fubfequent day moved for a new trial upon 
two grounds. Firft, that the certificate was not admif« 
fible evidence. Secondly, that although the Defendant 
admitted damage oceafioned by perils of the fea to the 
amount of 50/. per cent., he had gone no further, and 
that the Defendant, if he had not been prevented, would 
have given evidence at the trial, that other goods, fent 
by the fame veflel, were in no refpedl damaged, from 
whence the jury might infer, that all the damage 
yond the extent of 50/. per cent, was oceafioned, not by 
perils of the fea, but by the improper ftowage of 
Plainuifii : they had not ip faA even proved that there 
had been a ftorm, or an hour’s foul weather during the 
voyage. {^Mansfield C. J. The payment of money into 
eourt admits the Lawmet and Heath, juftices* 

iHo are laid before.fhe Court, from which we 

M ' a ioCcf 



CASES fM TRIHitY TERM^ 





iiiFer that the Defendtant could pit himfelf m a better 
iituacton if he had the advantage of a tiew CriaL} The 
CoArt granted a rule nj/i upon the admiffihilirf of dte 
evidence onlyj 


&bephifd Serjt. .(h^wed caufe* He contended 
that tl^e was a miftalce in the vcrdi£i» whichf inftead 
of giving 70A per cenU d;mageSt lliould have given 85Z 
damages ; for it was proved that the goods were da- 
maged 70/. per cenU below* the invoice price, and that if 
they had been uninjured, they would have yielded a 
profit of 1 5/. per eenU^ and the lofs was to be computed, 
noton the invoice price, but on the market price of the 
place at which they had arrived, fo that if the difputcd 
evidence were iiiadmifTiMe, it w^ould make a difference 
of 5/. percent, only in the amount of the damages. But 
fuppofing the verdi£t to be now* computed upon the right 
principle, the evidence was fufRcient to entitle the Plain- 
tiff* to his vcrdi£l« This f.ilc was compulfory \ the vice- 
conful, as agent of the affiired, could not do otherwife 
than fell the goods. The allured, acting for the benefit 
of the concern, could get at nothing more than the 
amount rendered by the vicc-confurs account. The law 
put the fale into the bamls of that officer. The lofs, 
therefore, is what the owner Tuflains, taking this law^ 
and the operation of it, into the account. He could 
get no more for the goods, therefore the lofs is the dif- 
ference between the fum received, and what the goods 
were worth when found. The Plaintiff’s damage is to 
chat extent. Suppofc the law had been, that damaged 
goods (hould be burnt; although the fea Ihould have 
only partially damaged them, yet the owner would have 
had a right to recover the whqlc value, if in confequence 
of that partial lofs the law interfered and deftroyed dbc 
whole. This is in the Plaintiff’s favour, whether tht 
paper be evidence or not, that they have received only 
the proc^a of the £de according co that account. 

And 



IN Tiri^«nimB*m Ttm or GEORGE in. 


t6f 


And unbAtheeonrrarjp be ihewn« it muft be taken diat 
diey received no more; . The Defendant (hould have 
0iewiatliat vre did or might have received more. Jn 
another point of view the evidence is admifTible : the 
vice<onfMl at the Brazils may be confidereti as the agent 
of all concerned. If fo^ he is the^ agent for the uik 
derwriters ; tlierefore his account would hiiuL both 
parties^ 


iSio« 


Waldsoh 
and Another 


V. 

Coombs. 


Mansfield. C. J. It Mrxi In like manner argued in a 
cafe here^ Heath v. Burgefs {a}^ upon the lofs of a trinket 
which, coft a very few pounds in the Indies^ that 
the Plaintiff was entitled to calculate the lofs at an ad« 
vanCe of 70/. or 80/. ^er cent. I held that againft a car* 
rieri as an infurcr, he couKl only calculate the value of 
his goods at the invoice price. The cafe of an infurance 
was fully agreed upon there. 

Lawhence J. Surely it is underftood, that when the 
goods are fliipped upon an invoice^ the lofs is calculated 
upon that bafis ; when otherwife» recourfe is had to the 
produce at the market. 

Mansfield C. J. The only queftion whedier this 
lofs fliouid not have been proved by ordinary evidence. 
They (hould have had fcfticbody to attend at the faie» 
who might have been a witnefs. 

Bf/l Serjt. contrh. It does not appear diat the law ef 
the Brazils gives efre£t or autliority to the certificate of 
the vicc-conful. Cuftom-houfe officers are bound by 
law to attend clearances, &c. but their certificate does 
not prove any fads. It does not appear the vice-conful 
was fwom. There is no inftance of fuch evidence being 
admitted. Judgments are pronounced in the prefence of 
both parties. 

f 

(«} C. B, Mitk,. term tS«f> mmI Hil% tem >S).« 
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i8iq. Mansfield J. I diought alt the^triiit it Var 

diflicult to bring this within anf head of 6videnec. lit 
and Another fomewhat analogous to the proceedings of courts 

CooMBi. other public £un£tioi)arice ; bvt^I know ito^nftaheet 

of fuch as this being received. '1 darc'fay it would be 
evidence in any other country. It came neareft ta*thb 
cafe qjf judgments in foreign courts.- But We rctCiVfe 
judgments under the feals of the courts. The vide* 
conful is no judicial officer, lie afts under a wife re- 
gulation, to prevent the improper difpofition of damaged 
goods. They are put into warehoufes appropriated' to 
thlsm by government. The vice-conful muft prefide at 
the auction* There is no rule in the EtigliJIj law which 
makes his certificate evidence. He has been fuppofed. 
to be an agent, and he is, to fome purpofes* So is a|v 
au£iioneer in this country ; neverthelcfs his certificate is 
not evidence in a court of juftice, but what was done 
at the audition muft be proved. The bufmefs of the vice- 
conful is to fee a fair fale. It is going mijch further to 
fay that his certificate fiiall bind the parties. Any body 
prefen t might have proved the fiicts. The chirograph 
of fines here proves itfclf, but the indorfement of the 
proclamation of the fine muft be proved by a compared 
copy of the record* 

Rile abfolute to reduce thc 
damages to 70/. per 


^u'yiu Duffy v. Oakes, 

An attorney 'J’HIS was an ad^ion for falfe imprlfonmcnt. The 
who i3 a juftice of Defendant pleaded in the abatement of the writ, the 
borough, *^if%ed pu^ilcgc of an attorney to be fued by bill. The Plaintiff 
by original for an replied, that at the tfme of fuing out the writ, the De*? 

^ce°a8 magif Kis Mt\jefty’s juftices of $he peac? 

irate, may plead his'^ivil^e in IbatemeDt, 

for 
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ths^ f}ic .^efpair^ 
were committed by him jls fuch juftice, in the e.\ecution 
of his oillce ; and that notice in writing of the writ -^nd 
catifjs- of><a^iipn, wau^-deltrered ’to hi^ one calendar 
•month •|>eforie ttlie, writ fued o.ut« To thia replication 
.ihe D^«n 4 »pt demnrrftd,.' ncti tli^- Plaintiff joined in 
demurrer. > , . ^ 

. V » 

Vaughan Serjt. in fuppott* of the demurrer, cited 
Comerfgrd v. Pt lce^ 1 Doug. 312. to flicw that an attor- 
ney may plead his privilege in abatement in any cafe 
perfonal to himfelf, though it do not concern his duty 
as attorney ; altliough he caiinot> according to Lord 
53 3 » N^ivton v. Roni'lnui!^ plead it when fued 
in outer droit. 

Williams coutr'h. By flat. 5 fre*<7. 2. c. f8. / 2. 
no praftifing attorney lhall be capable to be a juftice 
of the peace in a county, but the 5th feftion gives 
an exception as to magiftrates of boroughs. By 
24 G. 2. 44. / I. no writ fliall be fued out againft, 

nor any copy of any procefs at the fuit of a fubjeft ^ 
ferved on, any jufticc of the peace, for«any thing done 
by him in the execution of his office, without one 
month’s previous notice in writing. It being admitted 
by the demurrer tJiat the ac^ done was in the execution 
of his office, the defendant was clearly entitled to a 
month’s notice under that flatute. This is cfecifive 
againft the privilege, for the ftatute hereby contem- 
plates, and even requires, that all a^Iions againft magif- 
trates fhall be commenced by writ or procefs td brirtg 
them into court. A writ clearly is not a bill, nor is 
procefs here meant for that which iffues againil an 
attorney, but againft any common perfon. The afl 
therefore fuppofes, that whether the Defendant is a 
county magiftrate, or a borough magiftrate, he muft 
be fued like any other common perfon, and muft have 
notice of the^rocefs. The a£k therefore virtually takes 

M 4 »way 
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tvray the privilege «£ aa attomep fodl ciitum- 
ftances. 

/ • 

in repifi the privily of an attorney is 
generali that of a boroogh magUhate local. It cannot 
be intended by thisJoeal ^roeifion to repeal the general 
privil^e ; or if intended^ it would have been more 
plunly exprefled. {Man^UC,}, The reafon of the 
thiitg is with you, but die very terms of the af^ pre> 
fcribe a writ or procefs, which feems to be that which 
is to bring a party into court ; a bill of privilege is no 
procefs, it fuppofes the Defendant to be already in 
court, and the very object of procefs in that cafe fails, 
therefore no procefs is neceifary.] The a£l was meant in 
eafeof the magiftrate, and it would be hard in any cafe 
to turn it to his difadvantage; and it may perhaps be 
conlidered as applying in this refpe^ to county magif- 
trates only. 

Cur, a4v, vuH, 

The judgment of the Court was now delivered by 
Mansfield C. J. It was never intended probably 
that an attorney diould afl as a magiftrate j but in 
boroughs this might be neceifary. Ihe queftkm is, 
whether he is entitled to his privilege ? Suppofe he had 
been proceeded againft as an attorney, and a notice of a 
bill had been given, I Ihould have thought this a com- 
pliance with the a£I, though the bill is neither a writ 
nor a procefs. Then it follows that he has a right to be 
Awditt this manner, as an attorney. 

Judgment for the pefendant. 
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7 *^ 4 .' 


was an a£lion 6f s die firft count of tite 

declaration 'was for not delivering to the Plaintiff' a 
parcel of rice } the fecond and third counh wcrjfupon 
the non>deiivery of two feveral •quantities of tobacco, to 
the amount of many hundred pounds, purfuant to a con- 
trad made by the Defendant’s agent With the Plaintiff. 
Upon the trial of the eaufe at the TVaraiiek fpring af- 
fizes 1810, before Baylty J., it appeared that .the De- 
fendant’s agent had written certain orders in a book, the 
property of the Plaintiff, the firft of which was, ** Or* 
dered of H. and G. Bennett, Liverpttl, 50 barrels fine 
** new rice, 31 3/., a months and amonths, as/rrfample, 
« in running numbers. W. Wright, ^ugufi 22 > itOjh” 
Under this order had been written the following words: 
** This order to be executed if Mr. Alien does not hear 
{xamBen/itt from Liverpwl by Seiturday but thefe words 
were afterwards (truck out, in confequence,as it appeared, 
of a letter of Bennefs to Wright, dated aSth Ailgi^, in 
which they authorized him to give Allen t and 1 mondis, 
and faid that, in order to have no dilputes about quality, 
they had fent him an average fample of-ibn rice in hand t 
he (hould let Mr. Allen fee. it, and, if not approved, he 
was welcome to reUnquilh the tranfalHen. It was in 
confequence of the fame letter that the words % months 
and a months were inferred in the order, for which 
words a blank fpace was left on the a3d of Augtefi, when 
the entry was originaUy made. The fecond order was, 
** From H. and G. Bennet, Liverfttl, 1 2 cwt. fine (bag 
** tobacco,” (and other quantities of different fpecified 
forts,) •• at 31. SJ. i 2d. fer lb. difcoont t bill in a 
** months at ' ■ " ■ months. W. Wright, 8ept.jt,lio9." 
Thu third order was, ff. and G» Sennet, Liveefetl, 

•• $ cwt. 


An order for 
goodSf ivritten 
and figned by tlic 
feller in a book of 
the buyerit but'* 
not naming the 
buyerti may be 
conneded witb m 
letter of the feller 
to bif agent men* 
ttoningthc name 
of the buyeri and 
with a letter of 
the buyer to the 
leller claiming 
the perform* 
ance of the order^ 
to conftitute « 
complete con* 
trad within the 
flatuteof fraudi. 
,.ii is no ohjee* 
lion to the vifi* 
dityof a contradk 
for the fale of 
goods ligoed by 
tbefrileri that 
the feller cannot 
enforce the famg 
contrad agasnd 
the buyer* be* 
eaufe the buyer 
has never figned 
it. 



i:i :«A8ESwTiUffIT?r TBIM 


IT 


101 ©. 
— ■ V **' 
Allsn 


. V. • 

BSHNtT. 


8 cwt. fine lhag tobacco, 3/. 8 d. i sd-pfrlb, diicount ; 
bill in 2 months at a months. JT. Wrighty 12, 
**. 1809,” The book in/svhic^ thefe orders were writ* 
ten, was not ordinarily ufed as an order>book ; it had 
no titles but was a fort -of wade book, oontaining'varidus 
memoranda of different natures} and the FlaintilTs 
mmet was not found written upon or in any part of tho 
book from the beginning tp the end. There was* no 
evidence that the FlaintilF had figned any contra£l or 
paper to bind hiinfelf. The Defendants hefitated to ex* 
ecute the order, and thereupon fome correfpondence 
took place between the parties, in the courfe of which 
^e Flitindir, o^ the 23d of September y wrote a letter to 
4h« Defendants, wherein, after giving them references 
as to hi; credit, he added, the eight hundred weight 
*' of fine ^g tobacco I wifli immediately forwarded, as 
<*,^^ave fold it, and it is wanted. I likewife want the 
invoice of the rice and the other tobacco.” It was 
pbjedl,e.d for the Defendant tliat this was not, within 
the ftatute of frauds, 29 Qar. 2. c. 3. /1 17*, a fuificient 
note in writing for the fale of thefe goods, inafmuch as 
it did not at all appear by the confrad, who was the 
tiuyer }. all .tliat could be .gathered from the entries was, 
that they were contrads entered into by Setinety to 
fell go'pds.to perfons not.iiamed, and who thofe perfons 
were, «oul 4 not be fupplied by parol evidence. Baylty J, 
recolleflcd the t^afe of Egerton v, MaUhevuty <$ Eafty 
^07.-} and inafinuch as the-meuts were with the Plain* 
tiff, at leaft 98 to the rice, he refured.to nonfuit . him, 
but referveiLdie pe^nt, /ubjefi to which the jury found 
averdi^fpf the Plaintiff, for 130/. The learned Judge 
afterwards c^preffed his r^ret that he had |)pt, reepm* 
mended to, the parties, that 4he ^lainlij^ fl\9Uld:remit 
jbmethii^ of.t^ damages, and the D^fpijdantts -p^y the 
xc^jdpp, jpftead Pf^hew fighting-^ . 

Bkfpheri 
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SeijtVf in' Ec^tr- term ,j8f0>>^canlthgl| 
role ti^i^ npon ijie authority c£ C&ntapion 
v,.P!f^mnfrt % Rep/.z$i, In..^e £»fe of Egcrtg/t 
^^i^» 4 P 7 ;i whore the Court of Kin^o 
Sonohbeiil.a memorandum %ncdby the bilyer. .only 
4 u^ici^* .it^appoared by ihii contrail who the feller israi» 
tp bOi; |i;h|ch iagredientja here waotiog, a$ it alfp yao 
in the- ca^ pf Chfanftm v, Elumtnert which was there* 
fore diftinguilhable. /With refjjlecl to the cafes of coiw 
trade for purchafe of an interclt in land, which wi4 
be cited, where, a fignature by one party has been hel<j| 
fufficieri^, as in Setsu v, Slade, 7 Vef, 275., it is obfenr* 
able, that the 4tli fedion requires only a note in writ* 
ing ligned by the pafty. Upon the 17th daufe, it was 
eflential that the names bi both the contrading parties 
Ihpuld appear on the contrad. He alfo made a fecoml 
point, that the declaration alleged that the rice was to 
to be paid for in two nronths from the date of the in* 
voice i whereas the true conftrudion of the order was, 
that it was to be paid for in two months from the dclU 
very ; and the difference .was material, for the feller 
might, fend his invoice immediately, yet protrad the, < 
delivery, and fo improperly accelerate the payment even 
to the .day of delivery. \^Manffieli C. J. No doubt 
the two months would be explained by any merchant 
to be computed from the date of the delivery.] There 
was 'a further objedion to the count on the fecond con* 
tradi. that the declaration alleged it was to be paid by u 

bill at months, which was too uncertain, and the 

nuxt^r of months agreed on could not be fupplied by 
parol evidence. The Court granted a rule n^i on all the 
^ihts. 

and Fau^ian Se.i)ti, in this term fliewed caufe. 
Jliey reliq<| on ^e Plainti^s letter of the 23d of 
mier, as mdencp,^ia(,the. jP}amtiff was a party to the 
^ntrad, inafmiich M^U'reiehred' to the identical order 
' I? fey 


m 

AbVVM 

«* 

Benxsr, 
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ior '8 e9Bt^ entered in the booL {MamfiM C.,J. , The 
•bjcAion i». not that theie ia no aflent of the 
hi(t that it does not appear bp the ihemorandwm who the 
buyer was.} It is not nccelTary that the oontrad ^lOiihl 
exprefs cither who the buyer waii or who the ftUer was* 
k is fufficient if there be a mcmerandnm or iMW^ in 
writiqgf figned by the parties'to be charged ) but if it 
be ndbeffary to prove by writing who was the buyer* 
ft is proved by dte comfpondence. The legiilatare* 
knowing the hurry of commercial deafings* direAed that 
it ihould be fufficient if there were any memorandum 
iigned by the parties to be charged. 'And here die 
parties whom the Plaintiff feeks to charge, have by their 
agent figned a memorandum for the fate of the good*. 
Egertm v. Matthtvas is decifive on this point. There 
was no fignature in that memorandum to bind EgtrUnt 
and though it is true that Egerton was there named, and 
the Plaintiff here is not named, yet the writing theie 
contrails in the Plaintiff’s book is at lead equivalent to 
the naming him in that cale, and Lord Ellenhortugh C. L 
there decided, that it fufficed if the memorandum were 
’ figned with the name of the party to be charged there- 
with. {La-uirenee J. If the Plaintiff’ll name had been 
in this book, I fuppofe there would have been no doubt 
about it, and that brings it to the cafe of Chan^tm. v. 
Plummer."] To make this cafe parallel to that of Egerton 
T, Matthew^ it is only requifite that there be feme 
writing figned by the Defendant, introducing the nauie 
of die Plaintiff, and this name is found in the Defen- 
dant’s letter of the 28th Augufit to thehr agent Wrigit, 
In the cafe of Saunderfiu v. Jaeifin^ 2 lA Pull, 238.* 
the name of the buyer is not at firft inferted in the con- 
trad;, but a letter is found referring to it, which was 
admitted, and it if only neceflary to do here the fome 
thing which was done in that cafe ) to conned t^ethcr 
the two papers which nUt 10 Mch etlmr. 


ijt 





Shepherd 





Thecarfi^bnoirparupotta'irholtj 
^ifiNiMK gfolMid iron ihal; «^idi it afliiiMed'Vt the 
tiibl whcram ‘dule tettn were iMroduced, nyt Cor the 
purp^of dkieli^.^ut the evidence of the contraft,'^ under 
the ftatute^of fraiuday hut to prove the authoritf Aoiii 
the DefiMdfirtk to Vrigbt to make the, contract for them, 
vthkh’waO'llMh difputed,Nbiiif which the jury diftvadty 
found to'diave been gtveit.' $ttu0dtrjm v. Jadtfm wae 
not decicbdon the ground that -another letter could be 
connedcd vrith'^ the oontnA j the only queftion there 
wask whether there were a fulBcient fignatnre of the 
fellers I and it was a^ed for the buyers, that whether 
the feUei*s name were printed or written, whether it 
were put at the top or the bottom of the psqior, wft 
immaterial, and it wat merely decided that there was a 
Aifficient iigtreture by the fdler to fatisfy the ftatute. 
The point now in queftion was never there mooted. 
^MansfitU C; I. and 'Ld<6irtnec J. The cade decided 
thus much, riut fuppofing the name printed upon the 
ba’H of parcels would not foffice, the name might be 
fupplied from the letter fent by the fellers. Mans- 
field^, It . If the fignatOre oF one of the contra^ing 
parties might be AippHed by a letter written by him, 
« Jbrtieri may a letter be ufed to Ihedr who the buyer is, 
that buyer not being tlie party fought to be charged. 
There have been nian^^afos in Chancery, fome of 
which, I think, have been tamed too far, where the 
Court has picked out a conflict from letters, in which the 
parties never certainly contemplated that a complete con- 
trad Mras contained. Where a broker is introduced, the 
lignature the broker is me iignature both of the buyer 

and of the feller } but this is not furh a fignature. This 
letter of the s8th Augufi gives pe'rmiflion, that the 
Plaintiff might take or reUhqiiifti the tranfaCtion juft as 
he pleafed. What tranfaCtion ? A purchafe of the rice to 
be fure 1] There is anotlier material pmiit. A pro- 
xy mife. 


Auau 

V. 

JtHMau. 



TtJaint- 'tiOL'in -> . 


xdfo. 

AttfeN 


BiimtTw 


ittfettiadekt vrk&igt<j^:%idfy Ae 
if nUKle withmit^ciifAderatttdil^ is iRit inofs 
ihan t pargi pstoofe wUh(mtxohlkfo^tkm>‘ 
cafe that does iiof require sutitii^. 1. If 

there be a binding; proimfe Atitmb fide; II hi a'^iAkl^coh'- 
rideradoti for^a p/'oinifb dtr^ oAet dii& 

eafc^Aeio 13 ^o figntituTe by the Blaintiff'iq^milrhCdi he 
eoul^ be cherg^ tf the Defenfjairt had ocAfitti to foe 
the conttiafl ; and if'thlit be 'fop' th«d*dietttUe no 
cofifideration for the protnife of th^^DbfetfidaAU upon 
which Ae Plaintiff now feeks to^ charge "ttiM.* HoW 
calf the ftatute of frauds fo operiftc^ aaP tb ma'Ve thb 
written promife on one fide^taM, *»^hen it deftioys Ae 
conlideration foe that promife (and which atcoiMion 
law, mtouM have been a good eonfideration,) Ae validity 
of the promife on the 'Other fide to buy the goods* 
[Mamfidd J* No fitch objection was eVer taken in 
the cafe of Champion v. Plummers it was there fiiken for 
granted, that there was a good confideratk>n for the 
promife, if there wa$ a fignature in wthing; and 'the 
words of the ftatute feem ftrongly to countenance fuch 
an interpretation, figued by the parties to be charged 
fhcrewith,”J The words are figned by &e parties 
<< to be charged by fuch contract and wiAout a con- 
fideration there cannot be a fimple contraft. Again, 
evTn if the contra£i may fuppiied by fubfequent 
writings, yet it cannot be eked out by parol evidence. 
The declaration for the rice alleges a contrafl for 
payment at two months, and two months from die 
date of the invoice ; and thefe is no evidence in vTriting 
that the time of payment was to be computed from tho 
date of the invpicCii {Vaughan objefling diat this de- 
fence had never been made at the trial, the Court Were 
unanimous that *t could not now be taken.]} 


{a) JRann vJlugf>es^ Dhm* firming the fUdgment of the 
Prve. V 7% Ay a. iMT' af £Kchtquer Chamber* 

Mansvield 



ID III. 

|€4dsbI£U>< Cl i; V 3^ bevAtie.^Uu^^ifl^ J>#r 
oomM jsear to &e os^.of Gitm^on ir. /yWp8K*>^fV)il 
otjeftHWi .<;9V^Al7 '«ns» tiiat tbe.^fi«iQOfs\pd.'*F 

Drat.not .^pi^ by thft,«pupcfaarer.: that was a note tna^ 
rqioK.calls. a common inemorandun>book i 
tbU.bof^ ^^ei^ialy wasiuot like what I at firft appre* 
hen^d.it until it. .liras produced; for I at firft 

tfaoilg^^ feveral Orders 

$gn«d' by the perfons who ordered tbem» and I thought 
that where! fipch an order iiTas iniert^ in a regular order- 
bodCfttnd fuppofing diat the perfon to whom it belbnged, 
the place in which it was kept* and the purpofe for which 
It was. employed, were confonant* it would in that cafe 
he no peat .ftretch to fay, this was a ground for infer- 
ring tliat thefb entries were made by die authori^ of the 
owner of the book, for the purpofe of evidencing the 
fele. But in diis book, though not appropriated to tlie 
entering of orders, If^rigit writes as Betmef& agent. 
The Defendant’s vouiifcl diftinguiilies between an order 
and an agreement to buy ; but if I go to a fliop and or- 
dergoodsi do not. I apee to buy, theip i The obje^ion 
is that the name of die buyer! does npt appear .in this 
book i but if it fufficietidy appears that a fafe was agreed 
on, I fee no objc<Slion why',it-Au>ul4 not be i^dc out 
wliat was the name of the buyer hy die wdtHig of di^l'e 
very Defendants. . In 4 lie;furft. place. In this very letter, 
wherein they give the thno of payment of two months 
and .two nMHitbs, Wliicb U ofterwaids found in |jiis very 
hook, the buyeifs nanie is’ twice mentioned ; and in {h%t 
letter they give him liberty to relinquilh the,tranfa£li(Mi« 
It is in writing, and it is evidently conne^ed with the 
(i;ontrai&, that no doubt it may be coupled wit)i die order 
in that order-book ; and a valM contrafl may be efta- 
hliflied by the evidence of feveral writings, as we often 
fee at njfi prius. It was then ohjefled, diat one party 
rybo has not figiied, is not bound ; but {Iw f<*^ was the 
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6me kk die cafes of Bgtrtm v. MatbAos and ChaM^Ht* 
Plummer^ and the objeOktn wai never taken in either 
thefe cafes } but the whole of this cafe fuppofes that the 
Plaintiif had agreed : fuppofe he has not contracted bp 
writing> he has bp parol, and he is bound in honor j and 
it has never yet been decided that an obligation in honor 
would not be a good confideration. All diefe cafes, 
Egertm v. MathewSt Saundtrfm v. Jatkfittt and Ch(m* 
pion V. Plummer^ fuppofe a (ignature by the feller to be 
fufficicnt, and every one knows it is the daily praCtice 
of the Court of Chancery to cftabliih contracts figned 
by one perfon only, and yet a court of equity can no 
more difpenfc with the Itatute of frauds than a court of 
law can, there is no rcafon therefore to fet afide the 
verdict, and the rule muft be difeharged. 

HnsTH J. was of the fame opinion : and there is a cafe 
in Strange (a), by which it appears that a voidable pro* 
mife is a fulTicient confidcration for a promife. 

Lawrence J. It is fulEciently evident that this con* 
traCt was entered into by the authority of the Defend- 
ant. It is ftipulated, ** this order to be ekccuted if Mr. 
JHen docs not hear from Betmet from Liverpool by Sa» 
turJaj" A letter comes, and the conditional parts of 
the order are ftruck out, and other terms of the time of 
payment are added : can you then fay that this entry is 
not made by the authority of the Plaiiififf', when he 
writes to the Defendants on the 33d of Septetnier, infill* 
tng on the performance of the contrail I Then as to the 
want of confideration, that objeflion would quite over- 
turn the cafes of Egerton v. Metthewti Saunderfonr, 
Jackfonf and Cbampion v. Planter i and the ftatute of 

(j»> Qn. Whether Batjeau v. WalntJlej^ 5 tr, IS49. be bcft 
meant. 

plating 
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frauds clearly fuppofes the probability of there - bemg 
a fignature by one perfon onlyj it fpeaks indeed 
of the buyer accepting a part of the goods, as contem- 
plating that die buyer would be thereby bound } but the 
ilatute feems to be made chiefly for the fecurity of 
buyers. 

' Rule difeharged. 
* 
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[IN THE EXCHEQUER.CHAMBER.] 

Hubbard v . Johnstone, Aflignee of T. Ward, 
a Bankrupt. 

JN confequence of the cafe of Bloxam and Others v. If a fliip, re- 
Hubbardf 5 Eafif 407. (a), in which it vras held that the S'^ered at one 

order of the Lord Chancellor, direffing that theDefendant 

In error Ihould be removed from the office of affignee of ****** 
the eftate and effeas of B^ard the bankrupt, did not de- chafer refidlng at 
veil the property out of him without a re-affignment, in another port in 
Michaelmas term 1 S04, the Defendant in error declared **’’* 
in trover, in the Court below, as affignee of the eftate S'p^rfeSrn "tff 

the requifitions of the fliip regifter ad*, 1* bjr a regiftration de neve in her new port. 

And it it not neceflary for the (hip to return to her former port, in order to have 
a memorandum of the transfer indorfed on her certidcate of regiAration • 

Nor is it neceifary for the purchafer to fend p copy of the bill of fale to her for- 
mer port ; 

Nor to indoife a memorandum of the transfer on her eertiiicate of regiAry within 
ten days after the (hip returns to England, Bj five Judges againjl IW. 

The property of a (hip veAs in the purchafer inAantly upon the execution of the 
bill of fale, not from the time of compliance with the regiAer aAs, defeafible, never- 
tbelefs, upon failure to comply with tbefe afts. Per Weed B- 
The Rat. 34 C.3. e- •*-/• *«. applies to the fide of an entire (hip in the feme 
port, as well as to the fale of a (hare or (bares therein. 

The (hip.regiAer afts, fb faf as they apply to defeat tides, and create forfeitures, 
are to be eonArued AriAly, as penal, not liberally, as remedial Uws. Per Weed B. 
end Heath J. 


(n) See alfo Heath v. Hubbard, 4 Eajl, ixo. 

Vot. III. N 


and 
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and efFefts of ITard, for the fliip Fj/bbu^np and for oni> 
fixth part of the Fijhhmu Upon the trial of the caufc, 
ztfiuildhall^ at th^ fittings after Michaelmas term i8o4> 
before Lord Ellenborotigh C. J. and a fpecial jury^ a fpecial 
vcrdi£l \^as found, the fubftance of which was as follows : 
That Ward^ 4he bankrupt, being the original ahd foie 
regifliprcd owner of the fliip Fijbburn^ belonging to the 
port <Jf Neivcaflle^upon-Tynei in Jipril l8io cleared that 
fliip outwards for flic Bakicy where flie \i^as detained for 
a confiderable time by an embargo of the Emperor of 
Rujpa : and that on the 9th of November 1801, Wardy by 
a regular bill of fale, in confideration of 4000/., alfigned 
the whole of the fliip to Hubbardy the PlaintilF in error, 
who then refided in Londoriy and that the grand bill of 
fale of the whole fliip was alfo delivered by Ward to 
Hubbard; that Ward wasa trader, and becoming in* 
debted to Willinfony Bloxamy and TuyloVy in too/., be- 
came a bankrupt by lying in prifon cwo months and up- 
wards for want of bail : that on their petition, upon the 
74th of March 1802, a commiflion of bankrupt iflued 
againft Wardy who on the aytli was thereon declared 
a bankrupt : that on the 30th day of April 1 802, the com- 
miflioners afligned the vcfiel, and all the eftate and pro- 
perty of Wardy to Johnjloney amongft others \ that Johu^ 
Jlone was duly chofen an afligiiee ; by virtue of which 
aifignment all the ellate, intereft, and property in tlie 
premifes became, and Hill was, vefted in Johifloney as 
aflignee ; and that the commiflion ftill remained in fuU 
force; that on the 2d day of February 1802, Hubbatyi 
regiftered the fliip de mvo in the port of London; and the 
original certificate of regillry granted to Wardy purport- 
ing on the face of it to be of the fliip Fijlsburuy belonging 
to the port of Newcaftle-^upon-Tyney was delivered up and 
cancelled 5 that on the 19th Hay of February 1802, Hub- 
bard fold the whole of the fliip, by public auftion, to 
r. Browiy R. Bronvny and T. Oldy for 3630/., the net 

• proceeds 
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pj^ceeds being 3489/. 10/. 3^/.; and by bill of fale of the 
25th day of jlprll 1802, alFigned her to them: that 
JBrdwn and Co. fent her to fea, and that the (hip was 
loft on the aoth day oi February 1803. And fiirtheti 
that the fliip never returned to the port of Ncurajlk* 
upofp^Tyne fince flie cleared outwards from that port fo^ 
the Baltic in April 1 800 ; but the embargo being taken 
off, flie returned from the BaJtict and arrived at P/y- 
wout/j ; and that before the execution of the bill of fale 
by JFard to Hubbard^ (he had failed, and was abfent at 
the time of the execution tliereof ; that flie afterwards 
returned to the port of Loudon^ and immediately there- 
upon Hubbard obtained a new regiftcr. It was further 
found that no transfer of property in the fliip or any part 
thereof appeared in apy document of the cuflom-houfe 
at Nenucajlle^upjtu-Tyne^ either to Johnjlone^ or to tluh^ 
bard. That no indorfement of transfer was ever made 
to Johnjlone on the certificate of the fliip’s regiftry, and 
that no demand of the fhip was ever made on Hubbard- 
Anti if upon the whole matters it fliould appear to the 
Court that Hubbard was in conftruftion of law guilty of* 
the premifes, then they afiefled the PJalntilF's damages 
at 581/. iij. 8//., which was one-fix th part of the net 
proceeds of the fale to Brown and Co. Upon this find- 
ing, the Court of King's Bench, after two arguments, 
gave judgment for the PlaintifT below. The Plaintiff’ 
in this Court affigned for error, that by the record it 
appeared that Hubbard had a good title to the fliip, by 
the afiignment and regiftry de novg. 

The cafe was thrice argued ; firft in Trinity term 1 807, 
by Scott for the Plaintiff in error, and B. Hall fox the 
Defendant ; the fecond tinife in Michaelmas term 1807, by 
Richardfon for the Plaintiff in ^rror, and Park for the 
Defendant; the third time in Trinity term 1809, by 

N 2 B- Carr 
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R. Carr for the PlaintiiFin error^ and Part for the De«i 
fendant in error. 

‘'The very able dtfeuffion upon the firft argument, 
which took place before the period when the prefent 
reporter began to take notes in this court, is already in 
print. Upon the fecond and third arguments, for the 
plainQfF in error, five points were contended. Firft, 
that upon the fale of the entire property in a fliip to an 
owner in another port, a regiftration de novo was the 
appropriate mode of completing and recording the pur- 
chafe. Secondly, that the flat. 34. G. 3. r. 68./ 16., 
was applicable only to the cafe of a fale of (hare or 
fhares, not of the entire property in a fhip. Thirdly, 
that fuppofing the provifions of the i6th feftion ap- 
ply to the total alienation of a fliip, yet they did not 
require that a fhip, ibid while at fea, ihould return to her 
original port of regiftration, for the purpofe of complete 
ing the transfer;^ but they applied only to the cafe 
where the fliip being fold while at fea, was deftined to 
return to her original port 5 fo that the fliip, being fold 
at fea, might, if the purpofes of her new owner made it 
convenient, proceed to her port of regiftration dc 
novoj without returning to her original port; which 
pofltion, upon the third argument, was faid to be 
diftinftly r.cggnizcd by the 34 G. 3, c. 68. / 22. 
Fourthly, that the fixteenth fe£lion did not require 
that the purchafer, upon the fale of an entire fhip while 
at fea, and not deftined to return to the fame portji 
Ihould fend a copy of the bill of fale to tlie port of her 
original regiftration; and 5thly, if the i6th fe^ion did 
require fuch copy to be fent, yet that the omiflion to fend 
it did not vacate the fale as between the vendor and thofe 
claiming under him, and tlu? vendee. The purchafer 
iiaving neceflarily produced to the officer of the cuftoms 
in the port of London^ where he refided, the bill of fale 
of the ihip to himfelf, having delivered up the original 

certificate 
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certificate of legifter to be cancelled, hainng taken a nev 
oath, that he himfelf, a BriHJb fubjeft, was foie owner, 
and having, after a funrey' taken to afcertain that y, 
the fliip was Britijb built, entered into a bond not Johhstouf. 

to lend or part with the certificate of regiftry thus ob> 
tained, he had, by obtaining a regift|ation de novo, fully 
fatisfied, as well the ena&ments, as the policy, of the 
feveral regifter aAs. It is nccefiary to take a review pf 
the feveral ftatutes, and confider their objed^. By the 
ftatute 7 & 8 IF. 3. e. 22. / 17. ** for a more effedtual 
** prevention of frauds which might be ufed to elude 
** the intention of that iCt, by colouring foreign fliips 
** under Englip> names,” it was enadted, that no Ihip 
Ihould be deemed or pafs as a fhip of the built of Eng- 
land, &c., or any of the plantations in America, fo as 
to be qualified to trade to, from, or in any of the faid 
plantations, until the perfon doming property in fuch 
Ihip Ihould regiller the fame, as followeth, viz. if the 
Ihip at the time of futh regifter, doth belong to any 
port in England, Js'f., then proof fliall be made upon 
oath of one or more owners before the colledior and 
comptroller of the cuftoms in fuch port ; which oath, 
by fedlion 18, being attefted by the officer who admi-. 
niftered the fame, under diis hand and feal, ihall, after 
being regiftered by him, be delivered to the mafter of 
the (hip, for the fecurity of her navigation } 3 duplicate 
of which regifter (hall immediately be tranfmitted to 
the commiffioners of his majefty's cuftoms. in the port 
ot London, in Order to be entered in a general regifter^ 
there to be kept for that purpofc ) with penalty upon any 
ihip trading to, from, or in the plantations in America, 
and not having made proof of her built and property, as 
here direded, that (lie (hall be liable to fuch profecution 
and forfeiture as any foreign (Iiip would, for trading 
withthefe plantations, by that law be liable to. Altliough 
ifiis ftatute applied only to (hips in^tlie colonial trade, yet 

. N 3 . U 
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it was, by the ftatute 26 G. 3. (, 60. /. 3. extended t« 
all British built ihips cxraeding 1 5 tons, with eert^n 
exceptions, and in al} its parts, wherein it is not thereby 
exprefsiy altered, it ftill continues in force. .Thefe fta* 
tutes therefore are together to be fo ctmftnied, as if 
the enadlments of the latter had beep originally contained 
m th|, former. The iirll aft does not in exprefs words 
direft*' what (hall be done in the cafe of a chapgc of 
the entire property in the fame port : bpt it follows by 
necelTary inference, that each fuccelTive proprietor (haU 
take the oath thereby preferibed. In the cafe of a transit 
fer of property to another port, it is required by the 
2 1 (I feflion that there (hall be a rcgKtration d< nowt and 
that the former certiheate (hall be delivered up to bo 
cancelled, and in cafe there be any alteration of property 
in the fame port, by the fale of one or more (liares in 
any (hip after the regiftering thereof, that fueh falc (hall 
always be acknowledged by indorfemetit on the certihn 
cate of the regifter, in order to prove that tl>c entire 
property in fuch (hip remains to fomc of the fubjefts of 
EttglanJ. This is in cafe of the owners, ^lie transfer 
of property in a (hip to another port may be made in 
two ways, firft by an owner refident in or near one 
port, felling to an owner refident in or near another 
port *, fecondly, by the owner changing his refidence 
f^rom one port to iRother, and bringing his (hip with 
him *, neither of the two cafes in which the legiflatur-e 
have exprefsiy direfted a regiftration de novo, viz. a 
change of the (liip’s name, and a transfer of the (hip to 
another port, nccelTarily implies a change in the pro- 
perty. The transfer in the fame port, which is to be 
evidenced by indorfement, does not refer tP the local 
(ituation of the (hip j (if it did, there could be no fuch 
thing as a transfer of property in the fame port,) but it 
rneans the relation of the two owners to the fame port. 
It means a contradiftihdlion between a transfer which 
13 will 
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wil4 and one which will not, change the domicile of the 
Ihip. Thefe two exprelTions do not, as the Court be- 
low thought they did, comprehend the transfer, of pro- 
perty that might be made in every pollible local fltua- 
tion of the fhip, whether in port or at fea ; the phrafe 
of alteration of property in the fame port is reftrifted to 
fuch a transfer as does not change the domicile of die 
fliip. The fubftituted regiftry by indorfement, d6es not 
tlierefore apply to the prefent cafe, of a transfer of a 
ihip at fea, never intended to return to the fame port. 
The diftinAion taken by the ilatute of W. 3., be- 
tween indorfement on the certificate of regiftry, and 
regiftration de ttovo^ has been recognized and purfued by 
all the fubfequent ftatutes. In the prefent cafe there is 
not only a transfer of property, but alfo a transfer to 
another port ; therefore whether this had been a fale of 
jhe whole intereft or of a part only, the change of 
port would have required a regiftration de novo. The 
ftatute i 6 G. 3. c. 60., enafts various alterations in the 
law. Much ftrefs has been laid on the circumftance 
that this is an aft for altering and amending the former, 
and alfo for extending it to other (hips. The 4th 
feftion requires that no regiftry (hall be made but at 
the port to which the vefleJ belongs. It is argued from 
this, that no regiftry can be made in the (hip’s new 
porti but the argument would 'extend fo far as to 
operate as a complete bar of any (hip ever changing her 
port at all. The 5th feftion defines her port to be 
that from and to which (lie (liall ufually trade bu^ 
if (he is fold into a new port, her new port becomes 
that to which (he ftiall ufually trade. The feftions 
9, 10, & II, repeal the former oath, and give one 
much more full. Seftion 12 direfts a furvey of the 
i^ip to be made before certificate granted, to identify 
her, and afeertain her built: thefe are amendments of 
the (tatute of IT. 3. By the 15th feftiouj the owners 
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arc required to give a bond conditioned that the certifi- 
cate {hall not be fold, lent, or otherwife difpofed of, and 
(hsdl be folely ufed for the fervice of the {hip for whith 
it was granted s and that in cafe the {hip lhall be loft» 
taken by the enemy, burnt, or broken up, or otherwife 
prevented from returning to the port to which {he be- 
longs,^ the certificate, if preferved, {hall be delivered up 
to the officers of the cullpms ; and that if any foreigner 
{hall purchafe, or otherwife become entitled to any in- 
tcreft in fuch {hip, the certificate {hall be delivered up 
in order to be cancelled* This feAion, taken with the 
{latute of William^ clearly {hews that there muft be a 
regiftration de novo when the domicile of the {hip is 
altered. The whole tenor indeed of the regulations 
contained in the firfl fifteen feftions evidently {liews 
that they are intended to be complied with by the 
owner of the {hip for the time being, and the univerfal 
pra£tice of the port officers has been according to this 
idea. If the entire intereft may pafs, as will be con- 
tended, without regiftration de novo, the government 
is deprived of all thefe fecurities for the owner [being 
tiot a foreigner i without it, there will be neither oath, 
nor furvey, nor bond i for it cannot be contended that 
if the property is transferred, the former obligor, who 
has difeharged' his duty while owner, will be ftill liable 
on his bond for the a£i: of the affigneeD ^Mansjield C. J. 
Though it could not be meant that the bond {hould ope- 
rate after a new bond was given, i^ is not inconfiftent 
that it (hould be in force until a new 1;>ond was fubfti- 
tuted.] It would be hard that the obligor Ihould be 
liable on his bond, after he had ceafed to have a controul 
over the (hip* But with a regiftration de novo the 
government has abundant fecurity that the (hip-Qwner 
muft comply with the requifitions of the aAs, and no 
other fecurity needs to be added. The fixteenth fe£tiQn 
of the 26 G. 3. begins like a new a£t of parlianaent, re- 

citing 
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<fiting that the proviKons touching the indorfement on 
^ certificates of regiftry^ in cafe of any alteration of the 
property in any Ihip or veflel in the fame port, had 
•< been found infufficient,” clearly making a diftinfUon 
between the cafe of a transfer of the property in the fame 
port and in any other port, without adverting to the 
circumftance whether the fhip is at fea or in port At the 
time of the transfer ; and enaf^s that in every fuci cafe, 
meaning an alteration of property in the fame port, 
befides the indorfement before required, there (hall be 
indorfed on the certificate of regiftry, the name and 
place of abode of the purchafer and his principals 
or partners, and the purchafer or his agent (hall alfo 
deliver a copy of fuch indorfement to the perfon autho- 
rized to make regiftry and grant certificates of re- 
giftry, who is thereby required to caufe an entry thereof 
to be indorfed on the aiHdavit on which the original 
certificate of regiftry was obtained, and to make a me- 
morandum thereof in the book of regiftry thereby di- 
refted to be kept, and to give notice thereof to the com- 
miflioners of the cuftoms under whom he z&s* 
Notwithftanding that this preamble, ufing the words << in 
cafe of any alteration of property in the fame port,” 
feems to embrace rather a wider fcopethan the aift fee- 
tion of the 7 & 8 3. c, 22. comprehends ; yet there is 

ftrong reafon to contend that the effcA of this fe£lion is 
confined to thofe cafes only which were comprifed in 
that, namely, a partial transfer of property in the fame 
port ; for if it extends to the falc of entire interefts, the 
legillature fail of their objeA, by not obtaining the fecu- 
rity of an oath and a bond from the new owners. This 
fecurity is lefs neceflary upon a fale of a part, becaufe 
the remaining original owners are ftill liable on their 
bond. But even if this feftion extends to fales of the 
entire intereft, yet it applies folely to the cafe where by 
the former an indorfement was to be made on the 
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certificate of regiftry, viz. an akcradon of property in 
the fame port : it does not extendi as the Defendant in 
error will contend it docs, to every polEble cafe of tranf- 
fer of property. It does not at all touch the cafes in 
which a regiftration Je mvo is requifite : it fays, in every 
fucb cafe, not in every cafoL The Court will not ftrain 
their (iculties to extend what is called the policy of the 
by adding new requifitions which are not expreffed 
in the ad), efpecially in one whicli introduced fuch im- 
portant differences into the law as it before flood on this 
fubjc£l. If then the law were now fuch as it was after the 
pafiing of the 26 G. 3., the Plaintiff in error has omitted 
nothing which was required by that and the former ad). 
Tlieii comes the 34 G. 3. r. 68., tlie fifteenth and fix-^ 
teenth fedlions of which do not apply to a cafe like this, 
where a regiflratloa de novo is required, that is, a cafe in 
which the fhip’s domicile is changed. The 15th fedlion 
recites, « that by the laws then in force, upon any al-* 
« tcration of property of any fhip in the fame port to 
<< which (he belongs, an indorfement on the certificate 
« of regiftry is required to be made.” This has been 
relied on, to lliew that the provifions of that fedlion were 
intended to embrace every poffible alteration of proper- 
ty, but it refers to the pre-exilling flatutes oiW. 3. and 
26 Geo. 3., and therefore was not defigped to extend 
more widely than they did \ and the latter, though the 
words are loofe, muft, like the former, be reftridted to the 
fale of a partial intereft, or otherwife fales of the entire 
property would evade the intent of the flatute. This 
] 5th fedkion then preferibes a particular form to be pur- 
fued in fuch indorfement, and enadls, that it fhall be figned 
by the perfon transferring, and that a copy of fuch in* 
dorfement fhall be delivered tq the perfons authorized to 
make regiftry, othjrwife fuch fale, or contradl, or agree, 
ment for the fale thereof, fhall be utterly null and void. 
It then proceeds tq diredl that the officer fhall c^ufe an 
^ entry 
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9ntry of th? copy of* fuch in4orfement to be in4orfed on 
the oath on. which the original certificate pf legiftiy waa 
obtained, and ihall make a memorandum thereof in the 
book of regiftry, and forthwith give notice thereof to the 
commiflioiiers of the cuftoins. This cnadment in words 
applies only to the fame cafe to which the fixtoentb fee* 
tion of the preceding a£l applied, an alteration of p;;operty 
in the fame port ; and the only difference betwl^en the 
two ftatutes, in tliis part, is, - that whereas under the 
former a£l it was open for the purchafer to exprefs the 
indorfement in fuch language as he pleafed, this a£f pre- 
feribes a fet form. It is obfervablc that this claufe can. 
not apply to any cafe wliere there is to be a regiftration 
novo i for there, a new affidavit is made ; but this in. 
dorfement is to be made on the original affidavit, whereas 
upon a fale, whereby the ffiip changes her port, and ob. 
tains, as ihe muft, or at Icall may obtain, a regiftration 
4 e novoi the original certificate of regiftry being there, 
upon given up to be cancelled, the original affidavit 
becomes an ufelefs inftrument. And to what purpofe 
ihould thefe indorfements be afterwards made thereon } 
But in the cafe of a transfer in the fame port, thefe in. 
dorfements are ufcful and operative. If then in the one 
cafe the compliance with thefe requifitions wAild be nu^ 
gatory, iu the other operative and ufefu), it is a ftrong 
argument that the legiilature intended to confine them 
to the cafe in which they would be ufeful, that is, to the 
cafe of a transfer where the (hip does not change her do- 
micile. If then any enaftment be at all found rcfpefl* 
ing the transfer of the entire property in a veffel, made 
at a time when (he is not in the port to which Ihc be<- 
iongs, it muft be found in the 1 6th fc£tion of the 340. 3* 
whereby it is provided, that if any (hip or vcfibl (hall 
at fca, or abfent from the port to which ihe belongs, 
the tirae when ft^cb altcratm in ih€ property thereof 
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fliall be made ox afiref^ fo that an indorfement («) on 
the certificate cannot be immediatdjr made, the fale, or 
co^tra^l, or agreement for the fale thereof, lhall, notwith> 
ftandittg, be made by a btU of £tle, or other inftrumMt 
in writing as before diredled, and a copy of fuch bill of 
fale, or other inftrument in writing, fiiall be delivered, 
and an^entry thereof lhall be indorfed on the oath or afii- 
davit, llnd a memorandum thereof (hall be made in the 
book of regifters, and notice of the fame lhall be given 
to the commiffioners of the cuftoms, in the manner 
thereinbefore diref^ed } and within ten days after fuch 
Ihip or veflel lhall return to the port to which Ihe be> 
longs, an indorfement lhall be made and figned by the 
owner or owners, or fome perfon legally authorized for 
that purpofe by him, her, or them, and a copy thereof 
lhall be delivered in manner thereinbefore mentioned, 
otherwlfe fuch bill of fale, or contra£l, or agreement for 
fale thereof, lhall be utterly null and void, to all intents 
and purpofes whatfoever, and entry thereof lhall be in» 
dorfed, and a memorandum thereof made in the manner 
thereinbefore direfled.” It is faid, that the provifions 
of the 15 th and of this feflion, dire£ling what lhall be 
done when a Ihip is fold in port, and what when a Ihip 
is fold at fea, comprehend all the pollible cafes of tranf* 
fers of property ; but the i5th fe^lion is merely a pror 
vifo attached to the former fefbion, and regulating what 
lhall be done in fuch cafes where the direflioas of the 
preceding fe£lion cannot' be literally and immediately 
complied with, its operation is reftri£fed therefore to the 
transfer of property in a Ihip in the fame port, when the 
ihip itfelf happens to be at fea. It is contended by the 
Defendant in error, that in order to make a vali4 fs^ of 
a Ihip at fea, in compliance wifh this fe^itm, Ibe muft 
^ all events return to the port to which Ihe originally 

(f ) £«• Rittd, Farf, 
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belonged. It is impoilible dut the legiilature could ever 
have contemplated a provifion fo abfurd and fo deftruc- 
tive to the commercial interefts of the country. A \ery 
great trade is now carried on in Pul^enangt and other 
parts of AJiut and in Prince EdvoarPs IJtandf and other 
our colonies in America^ in building Ihips, which are 
fent hitlier with their firft cargo, and here fold. JLTnder 
the conftru£iion contended for, it would be neceEary to 
fend them back thither, in order to indorfe the fale 
there upon the certificate of regiftry, for the aA ex- 
tends to all ports of the King’s dominions. [At the clofe 
of the fecond argument, the Court exprefied their decided 
opinion that it was not requifite, for the purpofe of com- 
pleting the transfer of a (hip fold at fea, that the (hip itfelf 
(liould return to the port of her original regi(tration.3 
Neither was it necefiary for the purchafer to tranfmic 
to the officer at Newcafile a copy of the bill of fale, be- 
caufe this was a transfer of tlie entire interclt in the (hip 
to another port, a cafe in which regiftration de novo is the 
appropriate mode of perfeding and recording the trans- 
fer. The i6th fcdion provides for the like transfers of 
a (hip at fea, for which the fifteenth provides in the cafe 
of a (hip in port. If the 7 & 8 ^.3. c. 22. /. 21. and 
26 G. 3. c. 60. f. 16. apply to fates of partial interefts 
only, then the i6th fedion of the 34 G. 3. r. 68. mufl 
apply to partial interefts alfo. That the legiilature have 
recently underftood the latter part of that fedion of 
the ftatute of William to apply only to the fale of partial 
interefts, clearly appears from the preamble of the 2tft 
fedion of 34 G. 3. c. 6$., which recites the ftatute of 
3. as enading that, in cafe there be any alteration in 
property in the fame port, by the fale of one or more 
(hare or (hares in any (h^, after regiftering thereof, fuck 
fale (hall be acknowledged by indorfement, and that it is 
expedient to authorize the ilTuing of xegifters de novo, in 
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any cafe where part of the property of any ihip (hall be 
fo transferred) if the owners of fuch Ihip, whofe property 
therein has not been fo transferred) ih&U be defirous of 
having the ihip regiflered 4 e nov$ inltead of the indorfe* 
ment on the old regiftcT) and proceeds to enad accord- 
ingly. This preamble) thcrefprC) almoft ih terms reciteS) 
that the Hat. of W. applies indorfement to the falc of 
partial interells only) and goes far to fltewr that all the 
claufes fubfequent to and built on the (tat. of W. 3. apply 
to tlie fale of partial interells only) and not to the fale of 
tlie entire (hip. [At the clofe of the fecond argument, 
die Court intimated their decided opinion) that the i6th 
fc£lion of the 34 G. 3. related as well to the transfer 
of the entire property as of a (hare or (hares in a (hip.] 
It is not) however) necelTary to the fuccefs of the 
Plaintiff in error t^fevince that, upon a fale of the entire 
(hip in the fame port) regiftration de novo is neceffary, 
for this is the cafe of the transfer of a (liip at fea to an- 
other port. There can) however, be no doubt) but diat 
all the regulations of this fe£lIon equally are confined to 
the cafe where a (liip, which is fold at fea) is intended to 
return to the port from which (he failed. The Court 
has already faid) diat if a (hip is built at Pulopenang or 
Newfoundland, it is not neceffary for her to return to that 
port in order to complete the formalities of a fale. And 
for what conceivable purpofo) when the (hip is not in- 
tended to return to the fame port) are all thefe indorfe- 
ments to be made ? It is faid, for the purpofe of tracing 
rhe hidory of the (hip. But the ftatute no where fays, 
that die objcdl of the legiflature is to trace the hiftory 
of a (hip : the ends It defignates are, the preventing fo- 
reign property, in (hips enjoying the privileges of our 
flag, from being mafqued by , the appearance of Britijh 
ewnerfliip. As far as human foreflght can go, though 
it is pol&ble that falfe oaths may be taken, this purpofe 
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Is efFedled by exhibiting the certificate of propetty ob- 
tained in every port upon oath. But it is not true> that 
any chafm would be created in the hiftory of the fliiif by 
reafon of her not tranfmitting a copy of the bill of fale 
to her former" port. The 35th fe£tion of the flat. 
26 G. 3. requires the officers of the out-ports monthly 
to tranfmit to the commiffioners of the cuftoms Jh 
dotiy a true and exadl copy, together with the number, 
of every certificate, granted. At the head office, there- 
fore, is to be found the entire hiftory of every fliip, the 
hiftory of that period of her duration, for which Ihe has 
belonged to each port, being remitted from each port 
refpeflively ; and the fcveral parts being coniieftcJ, form 
the entire ferics of her hiftory. Her identity may be 
fufficiently traced by her exa£k admeafurement and dc- 
feription. The 22d fedl. of the ftat. 34G.3. is a complete 
Icgiflative recognition that, in the cafes where a reglftra- 
tion de novo is required, (and this is one of thofe cafes,) 
a fliip needs not to return to her former port, fordt re- 
cites that BrltiJIj ftiips, the property of which is in whole 
or In part transferred to perfons not being fubjedls of 
his majefty, are not entitled to the privileges of Britijh 
fliips, and that to prevent frauds in the employment of 
fuch fliips as Britijliy contrary to the intention of the 
laws of navigation, they are now by law required, in 
certain cafes, to be regiftered de novoy for which purpofe 
it isncccflary that fuch fliip fliould proceed with all due 
diligence to the port to which (lie belongs, or to any othr 
port in nvhich Jhe may be legally regijlcredy by virtue of tlio 
ftat. 26 G. 3. in order to be regiftered de novo, and tlich 
proceeds in fubftance to ena£f that, in the cafes of any 
fuch transfer of property while the fliip is upon the fea 
on a voyage to a foreign fort, or while ihc is in a foreign 
port, or while (lie is oh a fifhing voyage, fo fOoti as the 
mafter is made privy to the transfer, the fliip lliall im- 
mediately complete her outward voyage and delivery, or 
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her €leIivery^ or her fifliing voyagCi and {hall (hip at fuch 
foreign port> or at any port in her dire£k homeward 
voyage to the port in which (he may be fo regiftered de 
novoy a cargo of fuch goods as may legally be imported 
into that port 5 and every fuch veifel (hall be regiftered 
de novo as foon as (he returns to the port of his majefty^s 
domiidons to which fhe belongSj or to any other, fuch 
port in which (he may legally be regiftered by Virtue of 
the faid zSt. {^Mansfield C. J. That fe£lion enumerates 
and provides for the three cafes, where a (hip is going 
to a foreign port, is in a foreign port, r i is on a filhing 
voyage, but it omits a fourth cafe, that in which (he 
may be fold while (he is at fea on h*?r homeward voy- 
age : it certainly deftroys the argument that in all cafes 
the (hip is bound to return to the port to which (he be* 
longs. The perfcsdi who penned that a£l undoubtedly 
had it his contemplation that, by the exifting laws, the 
lliip might in fomc cafes be fold at fea, and a regiftra- 
tion de novo take place ; but he has left the world to 
guefs what thofe cafes are^ for not a word in any one 
aft ftates in what cafes (hips are to be regiftered de mvo^ 
except the provifions in the ftatute of W . 3.] The 
cafes in which regiftration de novo is proper, are thofo 
where the (hip docs not intend, (and if (lie does not in- 
tend, It is admitted (he is not compelled,) to return to 
her original port, and in which Ihe therefore is not 
bound to obferve the requifition of milking an indorfe- 
ment within ten days after her return. The laft queftion 
is, fuppofing that the i6th feflion requires, in cafe of the 
fale of a (hip abfent from her port, that although (he does 
not intend to return to the fame port, a copy of the bill 
of fale (hall neverthelefs be delivered to the officer at 
her former port, whether It^alfo annuls the fale in 
confcquence of th;: non-compliance with that requifition. 
The fixteenth feflioti direfls, that if any (hip (hall be 
at fea when fuch alteration in the property thereof (hall 
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be madci the fale flrall notwithftanding be made by fuch 
bill of fale, and a copy of fuch bill of fale lhall be 
delivered; if it h^d been intended that the failure* to 
deliver a copy (hould avoid the fale, the a£l would have 
faid fo immediately in this place, bccaufe as well the 
common rules of jullice and cooinion fenfe, as the 
decifions of the Courts, Ratchford v. Meadoiv'sy ^ Efp. 
N. P. Rep. 59., and other cafgs, evince that a fale is 
not avoided by the failure or negleft of the officers of the 
crown, and the delivery of the copy is the only afl: diredted 
to be done by the purchafer while the fhip continues at 
fea; but the fedlion proceeds in the fame breath to direfl: 
that an entry thereof fliall be indorfed on the oath, and a 
memorandum thereof made in the book of regifters, and 
notice thereof given to the commiffioners of the cuftoms, 
adts wliich are all of them to be done by the officers. 
Then comes a paufe, fucceeded by an entirely new part 
of the fedlion, dircdling what lhall be done within ten 
days after the fliip’s return, othorwife fuch bill of fale 
flrall be utterly null and void : thefe words arc applicable 
to a failure to comply with thefe laft requifitions of the 
llatute only, which are to be performed after the fliip 
returns to port, and are not applicable to an omillion to 
fend the copy of the bill of fale ; in order to reach 
which, the vacating claufc mult overleap the enumeration 
of the other afts which are to be done by the officers ; 
whereas if it applies' to the omiffipn to fend the copy, 
all rules of grammatical conftrudJion demand that it 
fliould likewife apply to the omiffion of thofe acts, to 
which it decidedly docs not apply^ 

Arguments for the Defendant in error.- — ^The great 
fallacy lies in urging the Court to decide upon the ftridl 
letter of thefe numerous and intricate adls, without con- 
fidcring them as what they truly are, remedial ads, 
the policy whereof the Courts will do all they can to 
efFe£fuate. The 35th fe£lion of 26 G. 3. affords the 
VoL. III. O ftrongeft 
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ftrongeft argument to prove that it was the intention of 
the legiflature to create the means of tracing the hiftory 
of* every fliip from her cradle to the grave. It may be 
admitted that the ultimate end is theexclufion of foreign 
owners, but this is the mode by which they have deter- 
mined to efFeftuate that exclufion. In 1 1 Ftf, jun, 621. 
Mejl(kcr V. Gillefpicy Lord Eldon^ Chancellor, affifted by 
Graniy Mafler of the Rolls, has delivered an opinion 
upon the policy of thefe afts. There, the purchafer 
Carried the bill of fale to the port to which the fliip 
belonged, within the ten days: but the feller fraudu- 
lently kept out of the way, whereby, and by the inter- 
vention of Chrijlmas day and feverai holidays at the 
cuftom-houfe, the purchafer was prevented from perfedl- 
ing the fale within the time preferibed. Yet even there 
the Mafter of the Rolls « doubted whether there were any 
admiffible evidence of tlie agreement to purchafe, except 
that very bill of fale, which was to all intents and pur- 
« pofes void and null. It was to be confidered,” he faid, 
that this aft was framed, not for the purpofe of afeer- 
taining the rights of parties againft each other, or pro- 
tefting them from fraud, but with the view to a great 
purpofe of public policy ; and the aft in all its pro- 
vifions compels them to obferve regulations, not in 
any degree requifite for their own private intcrefts, 
in order to accomplifli the ends of the afts. It may 
“ be faid, the legiflature having propofed their objeft, 
“ propofed the only means by which that objeft was 
“ to be fecured ; judging of the propriety of enforcing 
«« that objeft, and by fuch means j embracing that ob- 
« jeft, and preferibing thofe means, wliatever incoii- 
« venlence might refult to ^private individuals. The 
liarfiinefs therefore in particular inftanccs is not to be 
** taken into confideration : the objeft being not to 
provide for the intcrefts of parties, as againft each 
« other, but at all events to obtain that great objeft of 
*7 ** public 
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" public policy ; to which it might be thought right to 
facriiice individual convenience and juftice, according 
«« to ordinary rules.” Lord Eldotty Chancellor, fays, fti 
the fame cafe, that the object of thefe acts being, that 
there fliould be a public regiftry, acceflible, of tlie 
ownerfliip of all veflels navigating to and from the 
Britijb dominions, the legiflature had dcclarecir that 
** this objeft fliould be fecurceV by a bill of fale, that 
fliould be fuch in the form and contents, as to mani- 
fed all the circumftances neceflary to fccure the know- 
ledge, who were the owners from time to time, by which 
the hiftory of tlie fliip, from the moment flie was 
** built, might be purfued.” At Nrwa/lle tlie complete 
hiftory of this fliip may be traced down to her transfer to 
Heath {a)f but no further. In Reeve^s Law of Shipphig^ 
(2 edit. 473., I edit. 501.) MactieaVs cafe, the opinion 
of Lord Prefident Catndm is very important, in anfwer 
to the argument of the Plaintiff' in error, which has in- 
genioufly been direfted to tic down the attention of the 
Court to the queftion of fraud between individuals. 
Lord Camden there confulcring that the ftatute of 
Ham had directed, tliat in the cafes of change, whether 
of the name or of ihe property of a fliip in another 
port, it fliould be rcgiftcred de novoy points out how 
obnoxious to frauds, and liow perfefty inefficacious for 
the purpofes intend'M, this regulation was, he exprefl'es 
his opinion that tlie adtli Gtc. 3. was to be conftrued as 
a remedial a^t, and he lays down the rule that where 
** property of a Ihip is transferred in another port, flie 
murt with all diligence proceed to the proper port 
where the may be rcgiftcred ; this port mu ft be that 
** of which ftie is, as it were, an inhabitant. This cir- 
cumftance is a part of tlie certificate, is a part of the 
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noi appear on this fpccitil ver- v. Huhhard^ no. 
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oaths^ and is eflentially neceflary to the reglftry.^' 
In fa£l: the officers of the cuftom-houfe have fhamefully 
viblated the law of the land, by habitually granting re- 
giftration Je mvo in the cafes of entire fales in the fame 
port. There is only one cafe in which rcgiftration 
de novo is allowable-on a fale in the fame port, and that 
is, wjicre new part-owners are thrull in -upon a former 
one, and then if he chufes it, he may obtain a regiftra- 
tion de mvoy £s* exprejfto timus ejl exclufto alterms. Lord 
Camden fays that the ftatute of 3- did not point 
out the particular port where a fliip fliould be regif- 
** tcrcd, the confcqucncc of that want of provifion in 
the aft, had been the multitude cf frauds that were 
then continually praftifed in the regillry of fliips ; 
for in any port whatever, if a perfon prefented him- 
« felf, and took the oath required by that aft, he was 
entitled to have the fliip regiftered. For it was re- 
‘‘ markable that the aft required no other fecurity than 
the tranfient oath, as he called it, of any man what- 
foever, who chofe to offer himfclf, and who the next 
minute, might flip away and never be heard of after- 
« wards.” And he had before faid that ** if it fliould be 
once laid down that fuch a fliip might regifter in 
any other port than that where flic was firft regiftered, 
he was fatisfied that the aft of the 26th of the king, 
which he faid was founded upon the bell principles, 
and was wifely and fagacioufly contrived by tlie 
noble perfon who was the author of it, to prevent the 
many frauds committed under the aft of king Wil^ 
liamy would be wholly difappointed of its eflbft.” 
Why ? becaufe this vcffel might be in five hundred 
different hands between the time of her leaving New-- 
cajile and the time of her fegiftration in the port of 
Londony and nothing of that would appear upon either 
regifter 5 there would be a complete break and chafm in 
her hiftory. Lord Camden therefore confidered that the 

26 G. 3. 
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25 G. 3. had in every cafe, but the fingle one of an 1810. 
old part owner dcfirlng it, abrogated the right permitted Hubbard 

by the ftatutc of William^ to take out a regiftration^^fe v. 

novo upon a change of property. If the government, in Jo “n stoke. 

order to afeertain the whole maritime force of the king- 
dom, were to require from the ports a return of all the 
fliipping thereto belonging, this fliip would be ^wice 
returned, once from Newcajlle^ evidenced by the* origi- 
nal regiftry and iiidorfemeiits, and again from London^ 
evidenced by the regiftration dc novo. To prevent this, 
the Plaintiff in error lliould have gone to Nevucajlle with 
the copy of his bill of fale, and fliould have required 
an entry thereof to be made upon the copy of the 
affidavit on which the original regiftry was obtained, 
and alfo to be made in the original regift or books there. 

Then the Commiffioncr at l^cwcajlle would have been 
able to return that the fliip had at that period ccafcd 
to belong to their port, and that her fubfequent hiftory 
was to be fought in Londo?t. It has been alked (by Mans^ 
field C. J.) whether, confiftcntly with the dodirine of the 
Defendant in error, any infurance could efteftually be 
made by the purchafer, after his purchale, upon a fliip 
bought while at fea, and uninfured. It might j two 
things are to be done to perftdl the purchafe, the one 
itijlanter^ no time is given ; in Mofs v. Charuocky % Eafl^ 

405. it was held that the purchafer cannot take a reafon- 
able time, and make the fale good by relation. This is 
to be perfc£led though the fliip be at fea, and until it if 
done, no property paffes. The other is to be done 
within ten days after the fliip's return 5 and if flie be 
prevented from returning by the adi of god, or the 
king’s enemies, the purchafer has a legal excufe for not 
doing that which was to be done after her return; 
and the omiffion in that cafe would not fo defeat his 
title as that he could not recover on the policy. But in 
fhis cafe the Plaintiff in error never did that which he 
0 3 
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might well have done while the (hip was at fea, he 
could not therefore have called on the Court to declare 
he had an intereft in the policy, when he had not done 
that which was neceflary to give him an intereft. In 
Hayton v. Jachfotij 8 Enji^ 511. a cafe which in circum- 
(lances was exaftly Hke this, Laivrence J. went into the 
hiftoD^ of the regifter ads : he threw regiftration out 
of the queftion. [Here the counfcl for the Defendant 
in error read the whole judgment of Lawrence J. in that 
cafe, p. 512 ] It is not competent for the fldp to fend 
her certificate to her forme r port to have the indorfe- 
ment made thereon, without going hcrfelf. By thefc 
ads, any one may feizc her, if fije is found without a 
certificate, and it is true, that if a {hip built at CalcuUa^ 
be fold when flic is within twenty leagues of Great 
Britain^ llie muft, after delivering her cargo, return to 
Calcutta for the purpofe of completing the transfer. 
\^Mansjield C. J. Nothing in the ad fays it {hall be 
iiece{rary fo to do, and to be fure it is abfuid to fuppofc 
that a perfon’in Europe^ buying a fliip built in AJia^ muft 
fend her back thither to be rcgiftcred, before he can 
have any property in her. The 22d fedion of 34 G, 3. 
clearly fuppofes cafes in which {lie needs not to return 
to her former port, although it feems as if the penner 
of the ad had, in drawing the i6th fedion, fuppofed 
that a {hip muft in all cafes return to her former port.] 
The courts have leaned towards this conftrudion, if 
they have not abfolutely fo faid. The 221I fedion does 
not recognize that a ftiip may return to a new port to 
obtain regiftration de novo in this particular cafe, and it 
was never heard, that where it is neceflary to make an 
exprefs legiflative provifion in three cafes, and no pro- 
vifion is made for a fourth, thaf the fourth {hall therefore 
by common law follow thi rule of the three. It is for 
the Plaintiff in error to fliew that this (hip was in fuch 
a cafe, that ihe might, under the 26 G. 3., to which 

this 
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this feaion refers, go to another port to be regiftercd 
de novo, ^Mansfield C. J. It does not appear that in any 
one of the three cafes provided for by the 22A feftion, 
the fliip Is authorized by the 26 G. 3. to be regiftered 
de novo,2 The alteration of property mentioned in thefe 
is not confined to a falc of part of the property, 
but as Le Blanc J. in Hayion v. Jaclfifty fays, the pro- 
vifions of the two feftions, the 15/A and i6th Af the 
34 G. 3. r. 68., were intended to embrace every cafe of 
the transfer of property in a fliip. It was faid in that 
cafe, that the fliip was not fo ahfent from her port, as 
that regiftratlon could not be made, and was therefore 
not within the 16/A fo£l ion ; Le Blafic 'i , held that 
“ if flie w'ere not fo ahfenty as to bring her within the 
16th fefUon, then the requifites of the 15th feftion 
ought to have been complied with.” The efFeft is, that 
a perfon may fell a fliip at fea, if he will, but he muft 
immediately record upon the affidavit the hiftory of the 
tranra6lion. If it be a duty inipofcd on the officers of 
the culloms to return the certificates to the commif* 
Conors, it certainly muft be intended that copies of 
the certificates fliould be lodged with them. [Afs///- 
jield C. J. That begs tlic queftion ; the ftatute only 
makes it a duty on them to return copies of fuch papers 
as they have, but the 35th feftion does not (hew what 
papers they are to be : it is certainly true, as Lord Carnden 
fays, that if thefe papers are not to be regiftercd in tlie 
original port, there will be a chafm in the fliip’s hiftory 
there, it will not appear what is become of her. A copy 
of the bill of fale fent to the original port would anfwer 
that purpofe, though the fliip itfelf never returned to 
that port, for it would fliew t6 all perfons enquiring, 
what was become of that (hip.] It is not neceiTary to 
produce the old certificate in order to produce a regiftrar- 
tion de novo. \Wood B. Yes, it was rendered neceiTary 
by the j?. W. 3., in cafe of obtaining a regiftration de 
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novo upon the fliip*s changing her name. Graham B. 
The regifter in London plainly Ihews it to be a purchafc 
from Wardi a refident at Newca/lle ; it lets forth the bill 
of fale.] Ward may have changed his own domicilcj 
and then the chain is loft. But not the judges of the 
court below only, Lord Eldon^ Chancellor, and Grants 
Maftoji* of the Rolls, in Mejlaer v. Gillefpie^ 1 1 
are of'the fame opinion. The copy of the bill of fale 
therefore niuft at leaft go to the original port, even if the 
fliip need not. {Graham B. Is it fuflicient to fend a copy 
of the bill of fale ? The fedlion provides that an indorfe- 
ment lhall be made and ligned by the owner and owners, 
or fome perfon legally authorized by upon the cer- 
tificate of reglftry, therefore he or they muft come to the 
original port to indorfe it. Mansfield C. J. That part of 
the feftion ftrongly implies that the penner of the a£l: 
intended a cafe where the Ihip would return to her ori- 
ginal port.] The argument raifed again ft avoiding the 
fale for want of fending the copy, which is founded 
on the intermixture of a£ts to be done by the party, 
and ails to be done by the officers, falls to the ground, 
when it is confidcred that in the 15th fe£lion the claufe 
for vacating the fale follows after precifely the fame 
omiffioti of the owner, as that which in the i6th is 
mixed with tlic omiffionsof the officer, viz, if the indorfe- 
inciit be not made and figned by the perfon transferring, 
and a copy thereof delivered to the officer, and it can- 
not be intended that the fame omiffion which fliall 
avoid the fale in one inftance, fliall not avoid it in 
another. 

Arguments in reply. — ^^fhe extreme relu£lance with 
which the Defendant in error gives up the ncceffity of 
the fliip’s returning to its original port, fufficicntly (hews 
that the reft of his argument is untenable unlefs he can 
fuftain that. The pofition that the fale is incomplete be- 
caufe a complete hiftory of the fliip cannot now be de- 
duced. 
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ducedjis not founded in hd:. In compliance with the ftat. 
34 G. 3. c. 68. /. 20. before rcgillration de novo can be 
granted, the officers muft require the produdlion, of 
every bill or other inftrument of fale, by which the pro- 
perty in the fhip is transferred. That bill of fale recites 
the certificate of regiftry at length.^ The purchafer alfq 
produces the certificate itfelf, bearing indorfed thereon 
all the intermedinte fales, and thefe inftruments have been 
previoufly certified by the officers of tlie infeiior port to 
the head office in London^ fo that when the regiftration 
de novo is granted, the head office has the means to trace 
the entire hiftory of the fbip to the prefent day. [^Mans- 
field C. J. That does not help you to make out a com- 
plete hillory of the fhip in her original port ; the argu- 
ment is, that you ought to be able, by enquiring at her 
original port, to trace her complete hillory.] It is 
true that the regillration de novo in London is not necef^ 
farily certified back to the inferior port, but the ftatute 
docs not require it, though in faft the head office docs 
communicate intelligence to the officers of the inferior 
ports. Bnt it fuffices if the fliip's whole hiftory is to be 
found here at this head office, and as to the argument that 
if the ftiip's name be changed, all traces of her are loft, 
the ftatute 26 G. 3. / 19., now prohibits any owner to 
give any name to a Ihip other than that by v/hicli fhe was 
firft vcgiftcred. The main argument for the Defendant, 
is, that a copy of the bill of fale ought to be fent to iSTcw- 
cafilcy which is anfwered by the rule, nofeitur a fociis^ 
for that requifition Is found in company with one, which 
by the judgment of the Court needs not to be complied 
with, the fhip’s return thither. Suppofing that the 
penner of the a£l founds himfclf on a miftake in thinks 
ing that in the cafes mentioned by the 22d feflion, the 
flat. 26 C. 3. enables fhips to obtain a regiftration de 
novoy yet it is a clear legiflative expofition by himfelf, 
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1 8 10. that he did not underftand that he had hinifelf in any 
HuBTi^Ri) part of the aft required that a (hip fliould return 

x»/ ^to the fame port, and unlefs it be eflentially requifite 
Johnstone, ^jp (hould return to the fame port, there is no 

need of any indorfement fubfequent to her return. 
The cafes determined in the court of King’s Bench were 
diflimilar to this. In Hayton v. Jackfon^ the fliip be- 
longing to Shields^ was not at the time of the fale, at fea, 
but in the port of London, It was not in that cafe con- 
tended that the i6th feftion did not apply to the cafe of 
a (liip fold at fea, but that it did not apply to the cafe 
of a ftiip fold while (he was lying in another EngliJIj 
port, confequently not in fuch a fitnation that indorfe- 
ment might not be immediately made. The court of 
King*^ Bench indeed thought the i6th feftion applied 
to the cafe of all lliips abfent from their own port, but all 
thofo cafes arc of weight only for their reafoning, not as 
an authority to be cited in a court of appellate jurifdift ion. 
Mejlaer and Gillefpie was tlie cafe of a fale of a (hip at 
fea, by a feller in London to a buyer in London. \Alans* 
field C. J. That was not cited as a fimilar cafe, but only 
to fhew the opinion of two noble perfons on the po- 
licy.] MacneaV^ cafe is not applicable, it bears no fimiy 
litude to this. Lord CamJtn calls Macneal a fea vaga^ 
bond, having no known refidcnco, no property, no rela- 
tions, no friends, having otily a colourable intereft in the 
property. [Mansfield C. J. How is a transfer made to 
another port .^] By the owner changing his refidence* 
The words in the ilatute of IV. 3. transfer of property 
to another port,” arc deferving of particular attention, for 
they are retained through all the fucceeding ftatutes, and 
by worcU of reference, in the i6tli feftion of 34 G. 3. 

Cur. advx vult. 

«• 

The judges not being unanimous^ on this day, deli- 
vered their opinion feriatim. 


Woo» 
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Wood B. Having recapitulated the fads of the cafe, 
proceeded thus ; 

The queftion is, whether Hubbard is, in conftru£yon 
of law, guilty of the trover and converfion. It is con- 
tended by the aflignee of the bankrupt, that the property 
in the fliip did not pafs from the bankrupt to Hubbard 
by the bill of fale, becaufe a copy cl the bill of /ale to 
Hubbard was not delivered to the proper officer* oPre- 
giltry at the port of Ni^wtajlley which, it is infilled, is 
required by the ftatute 34 6\ 3. r. 68. ^ 15, 16., and 
confcquently the affignee entitled to recover. On tlie 
other hand, it has been contended that this cafe is 
not within thofe feftions, this being a transfer of the 
whole of the property in the fliip to another port. I 
will confidcr this cafe in two points of view j ill, 
What is the cfleft of the non-delivery of the bill of fale, 
fuppofing the cafe to be within either of thofe fe£lions : 
2dly, Whetlier tliofe feclions apply to this cafe at all. 
To afcertaiii the true conltruilion of thefe fedlions, it 
will be neceflary to refer to the provifions of former 
ftatutes on this fubjetl. The flatute 7 & 8 3. f. 22. 

is an aft for preventing frauds and regulating abufes in 
the plantation trade. This aft profcll’cs to be made for 
the more effeftual prevention of frauds which might be 
ufed to elude the intention of the aft, by colouring 
foreign fliips under EngUJIj names. It had been the ob- 
jeft of prior afts, to confine the trade of this kingdom 
and its colonies, to fliips of the built of this kingdom and 
its colonies, and navigated by Britijli mariners ; and to 
exclude foreigners from that trade. The aft then pro- 
vides, that no Ihip fliall be deemed or pafs as a fliip of 
the built of England^ Ireland^ JFaleSf &c. or of His 
Majefty^s Plantations in fo as to be qualified to 

trade to, from, or in any of the faid plantations, until 
tlw perfous claiming property in fuch ftiip or vellel fliould 
regifter her at the port to which ihe belonged, in the 
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manner therein prefcribcd. By fedlion 21 • the fliip^s 
name is not to be changed without regiftering the fliip 
de povo> The fame is to be done upon any transfer of pro- 
perty to another port. If there be any alteration of pro»* 
perty in the fame port, by the fale of one or more fliares 
in any fhip after regiltcring thereof, fuch fale flrall be ac- 
knowledged by indorfement on the certificate of the 
regiftcr, before two witnefies, in order to prove that the 
entire property in fuch fhip remains to fome of the fub- 
jefts in England, if any difpute arifes concerning the 
fame. This ftatute feeins not to have provided for the 
cafe of an alteration of the ci^Mrc property in the fliip in 
the fame port. The flat. 26 G. 3. ^ /. 3. recites that 
it was highly expedient that the provifions made for re- 
giftry of fliips by the aft of 3. fliould be altered, and 
amended, and extended to other fliips than thofc which 
are therein particularly deferibed ; and therefore it is 
extended to all fliips, and direfts how they are to be re- 
giftered, and the form of the certificate. Seftioii 4. di- 
refts that no regiftry fliall be made or certificate granted 
in any other port or place than the port or place to which 
fuch Ihip or veflel lhall properly belong, and that the 
regiltry and certificate, if granted in any other port, 
lhall be void. By feftlon 5. the port to which flie fliall 
be deemed to belong, within the meaning of that aft, is 
<leclarcd to be the port from and to which fuch fliip 
(hall ufually trade, (or being a new fliip,) fliall intend to 
trade, and at or nca^r which the hufband or afting and 
managing owner or owners of fuch fliip or veflel ufually 
rcfidcs orrcfulc. Seftion 16. recites that the provifions 
made in the fiid recited aft, (referring to the flatutc of 
1 ^ 1 ^. 3.,) touching the indorfement on the certificate of 
regiftry in cafe of any alteraiion of property in any fliip 
or veflel in the lamc port to which ftie belongs, have 
been found infufficient ; and provides that in every cafe, 
befides the indorfement required by that aft, there lhall 
' alfo 
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alfo be indorfed on the certificate of regiftry before two 
witneffes, the town, place, or parifli, where all and 
every perfon or perfons to whom the property in ‘any 
fhip or vcflel, or any part thereof, fliall be fo trans- 
ferred, fliall refidc. And the perfon or perfons to whom 
the property is fo transferred, or .his or their agents, 
lhall deliver a copy of fuch indorfement to thej^^erfon 
authorized to make regiftry aivl grant certificates. The 
oflicer’s duty is then ftated ; he is to caufe an entry 
thereof to be indorfed on the oatli or affidavit on which 
the original certificate was obtained, he is alfo to make 
a memorandum thereof in the book of regifters, and he 
is alfo to give notice thereof to the coniniilfioners of the 
cuftoms in England or Scoiland. It has been argued that 
this provilion only applies to tlie cafe where one or 
more ftiarcs in a fiiip, lefs than tlie entirety of the fliip, 
are folil, and not to the falc of the whole of the (hip. 
But, I mull; own, it appears to me to apply to the 
fule of the whole fliip as well as to ftiares. But then I 
apprehend it is only applicalde to thofe cafes where the 
property is transferred in the fame port to which the fliip 
belongs. Here let ns confider what would be the con- 
foqucnce if this provifion were not complied with. I 
take it to be clear, fo far as the ftatutes have hitherto 
gone, that if there were no regiftry, no certificate, no 
indorfement, and no delivery of a copy, the fale w'oiiJd 
be good as between the vender and vendee, though for 
want of thefe rcquifitCvS the fli'p, if ftie traded, would 
be treated ns a foreigJi Ihip, and liable to confifcatioii ; 
there being no words, as yet, declaring the fale null and 
void for want of thefe requifites. Hitherto there is 
nothing that even requires that the fale of a fliip, or a 
fhare in a fliip fliall be hi writing; it might have been 
by parol, fave in cafes where the ftatutc of frauds might 
require a writing. The fl alute 26 G. 3. r. 6o.yi 17. re- 
quires, that when and fo often as the property in any 
6 * fliip 
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Ihip or veflcl belonging to His Majefty’s fubjefts (hall 
be transferred to any other fubje£);i in whole, or in part, 
the "certificate of the rcgiftry fliall be truly and accu- 
rately recited in words at length, in the bill or other 
inllrument of fale thereof, and that otherwife fuch bill 
of fale fhall be utterly null and void to all intents and 
purpol^s. This claufe does not pofitively fay that there 
fliall be a bill of fale in uTiting, but that if there be, 
the certificate fliall be recited therein. By the ftatute 
34 O. 3. r. 68./. 14. it is enabled that no transfer, con- 
traft, or agreement for transfer, of property in any fliip 
or veflel fliall be valid or efteftuai for any purpofe what- 
foever, either in law or equity, unlels made by bill of 
fale, or inllrument in writing, containing fuch recital as 
preferibed by the faid aft of the 26th G. 3. When a 
bill of fale is made in writing, truly reciting the certificate 
of regiftry according to this feftion, it is, as I conceive, 
a good and valid bill of fale, and transfer of property, as 
between vendor and vendee, from the moment of its 
execution, and needs nothing more to perfeft it ^ yet 
ilill it may be defeated or rendered void, by the non- 
performance of certain fubfequent afts required to be 
done on the part of the vendee, where it is exprefsly fo 
declared. What are thole omiflions ? They are deferibed 
in the 15 th and i6th feftions, or one of them. Sec- 
tion 15. recites, that by the laws then in force, upon any 
alteration of property in any fhip or veflel in the fame 
port to which ihe belongs, an indorfement upon the cer- 
tificate of regillry is required to be made ; and it enaft# 
that fuch indorfement fliall be made in a preferibed form, 
and figned as therein mentioned, and a copy of fuch in- 
dorfenicnt lhall be delivered to the perfon authorized to 
make regiftry and grant certificates, otherwife fuch fale, 
or contraft or agreement for fale thereof, fliall be utterly 
null and void to all intents and purpofes whatfoever ; 
and the oificcr is to make certain entries and memoranda, 

and 
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and to give notice to the cojnmiflioiiers of the cuftomsi i8io. 
fimilar to the provifion in the 26 G. 3. c, 60. f. 16. No 
time is here limited within which the copy of the in- v. 

dorfement (hall be delivered, and therefore I take it, the Jownstone. 

inference of law is, that it fliall be done within a reafoii- 
able time> and until that time is elapfed, I hold the bill 
of falc remains good, and the property legally transferred 
to the vendee. In the prefentjcafe the (hip was not in 
port, but was at fea, and had her certificate along with 
her, and therefore flie was not within the provifion of 
the 15 th fe^ion. Is flie then within the i6th feftion, 
which applies to a fliip at fea, or abfent from the port to 
which flie belongs, at tlio time when the alteration in 
the property is made, fo that no indorfement can be made 
on the certificate of regiftry ? What is to be done in 
that cafe ? Tlie fale lhall notwithftanding be made by 
a bill of falc or other inftrument in writing, as before 
directed, (that is, containing a recital of the certificate,) 
and a copy of fuch bill of fale or other inflrument in writ- 
ing fliall be delivered, and an entry thereof fliall be made 
on the oath or affidavit of regiftry, and a memorandum in 
the book of regifters, and notice is to be given to the 
Commiffioners in the manner thereinbefore dirc£lcd. 

And within ten days after fuch flap or velTel fliall re- 
turn to the port to which fhe belongs, an indorfement 
fliall be made on the certificate, and a copy thereof 
delivered in manner hereinbefore mentioned, oiher- 
wife fuch bill of f.de, or contraft, or agreement for 
fale thereof, fliall be utterly null and void to all intents 
** and purpofes whatfoever,’* and then it direcls an entry 
thereof to be Iiulorfed, and a ineniorandum made, as 
before dire£tcd. Here there are annulling words, and 
to how much of this fcd*ion do thefe words apply ? I 
think they arc confined to the laft mentioned cafe, 
namely, the not making an indorfement on the certifi- 
cate, and delivering a copy to the proper officer, if the 
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flii'p returns to the fame port. It has been fuppofed that 
thefe annulling words extend to the antecedent provifion 
for the delivery of the copy of the bill of fale ; but I 
think that is not the true con(lru£tion, becaufe this fec- 
tion, after requiring the copy of the bill of fale to be 
delivered, requires pertain afts to be done by the olGcers 
of tltL* cufloms. viz. indorfemeiit on the affidavit of 

c 

regiftry, a memovandun\ in the book of rcgifters, and 
notice to the commiffioners ; and if the annulling words, 
which come after all the words, were to be fo extended, 
it would make the bill of fale void for the omi (lions of 
the officers of the cuftoms, wiii*.h would be fo monftrous, 
that the legiflature could nev^r intend any fiich thing ; 
and how I am to fingle out the firft member of the 
fentcncc, and fay it ftall extend to that, and not to the 
intermediate ones, I am at a lofs to find out. The only 
rational conftruftion i can put, is, that the annulling 
words do not extend to the former dire£lions of the 
claufe, and if not, the non-delivery of the copy of the 
bill of fale does not defeat the bill of fale ; and I am not 
difpofed to make a conflrudlion by inference, to defeat a 
bill of fale, or create a forfeiture. This dilliculty has 
been attempted to be obviated, by contending that no 
property pafles from the vendor to the vendee till all 
thefe things have been done j and the cafe of Alofs v. 
Charnocky 2 Eajl 392., has been cited to prove that pofi- 
tion : and it is faid, that if an aft of bankruptcy inter- 
venes before the delivery, although the delivery be within 
a reafonable time afterwards, the vendee lofes the Ihip. 
With great deference to that authority, I cannot agree 
to it. I think the property pafles inftantly by the bill of 
fale, and that the fubfequent afts to be done are not 
necelTary to transfer the property, but that the grant is 
defcafiblc by fublequent orniffions, in cafes where it is 
fo exprefsly provided, but not otherwife. If it were not 
then there could be no transfer of the property 

when 
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;^.0iip was at fea, until (he had rpturn^d to her 
jKtft, 9nd an Morfement on the certificate had been made, 
and. a copy delivered to the officer } and even though the 
ftatute gives ip days after her return to do it in, yet if 
an afi of bankruptcy happened within the lo days, an4 
before it was done, the,fale would have no Thitt 

in my. humble opinion would be ertfentcly injurioi^s to 
the .public, and is contrary to the (pirit, and evAi the 
letter of the provifion, which fdppofes and recites, tliat 
there may be an alteration in the property of a fiiip. or 
vefiel whilll fhe is at fea, or abfent from tlic port to 
which file belongs. On this ground therefore I am of 
opinion that the judgment of the Court of King’a Bench, 
is erroneous. There is alfo another ground not hither.* 
to touched on, and that, is, that ,this fpecial .ver* 
di£l does not find as a fa£^, that a copy of the bill of 
fale was not delivered to the .proper oilicer : it ftates a 
circumftance of evidence from which the jury might in- 
fer it, but fa£is, not evidence, ought to be ftated in a 
fpecial verdi^l i however this would only go to the 
granting a venire de novo s I lay n6 ftrefs on this point, 
and I do not found my opinion upon it. The next point 
of view in which I (hall coniider this queftion, is, whe- 
ther thefe two feflions, the 15th and i6th of the 34 G.3. 
■c. 68. or either of them, apply to this cafe : and I think 
they do not. The ijtli fe£fion .does not apply to it» 
becaufe that is confined to the alteration of property 
whilft the (hip is in the port to which (he belongs, that 
is, where (he is mgiftered, which is not this cafe. The 
i6th feffion, I think, does not apply to it, becaufe 1 
think it applies only to the cafe where the (hip is at fea, 
or abfent from the port to which (he belongs, and meanf. 
to return to that port ; that is, where (he has not changedf 
her domicile by transfer tft another port, which I confi 
ceive this (hip had done. The nature of the provifion 
of the 1 6th fe£tion, (hews, that the le^ature only 
VoL. III. P contem- 
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^ntemplatcd the cafe of a Ihip being at feai of abfeiif 
from the porty and meaning to return' to it, becaufe all the. 
re,qui&ttons are put in the conjunctive, and the laft of 
them is an aCi to be done within ten days after her return. 
It is evident therefore that they only contemplated a eafs 
where all the rcquifitioits could be complied with. Buf 
it hac even been argued that a fale of a fliip at fta Cannot 
be made good, unlefs the (hip aftually puts herfelf ihtoai 
fituation to comply with every one of thefe requifltes by- 
returning to her regiftered port. Such an interpretation 
of the llatute would be attended with monftrous' incon- 
veniences to the public without any one benefit. In 
that cafe, if a fliip is regiftered abroad, fay ’in the Eaft 
'or Wijl Indies y and is fold in Great Britain^ Die muft be 
obliged to go back again to the Eajl or htdiesy to 
make an indorfement on her certificate, deliver a copy 
6f the indorfement, and then bring her certificate to 
Great Britain to be regiftered de novos and for what 
purpofe ? In order that her certificate may be cancelled 
and deftroyod, and a new one granted here, when flie is 
regiftered de mvo. Is it pofllble any fuch thing could 
ever be intended ? On the contrary, look at the aad 
feilion, and it is manifeft the Icgiflature meant other- 
wife 5 for it is cxpfcfsiy provided, that a fliip fold at fea 
may either return direftly to the port to which flie be- 
longs, or to any other port where Ihe may be legally re- 
giftcred by virtue of the 26 Geo. 3 . ; and that as foon as 
flie returns’ flie may he regiftered de noiso. This feftion 
does not appear have been adverted to in the Court of 
King\s Bench, and it might cfcape their notice, becaufc 
there is a miftakc in the marginal note of the contents of 
^ic fe£Hon, which would lead one to fuppofe it related 
oiily to lliips transferred to perfoiis not fubjcdls of his 
T^Iajefty, whereai." it provides regulations to prevent the 
transfer of fliips to perfons not fiibjefls of his. Majefty, 
and to prevent their fraudulently obtaining the benefit of 
1 3 Britijh 
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Britijh (hips, by direfling that (lifps fold at fea fliall" 1810. 
proceed without delay to complete their voyages, and re- 'hubbaao 
turn to this country, either to the ports to which t)iey r. 

belong, or to feme other, to be rcgtftered vfe novo. It is JoHNstoUt. 

manifelt to iny underftanding that neither of thefc fac- 
tions, the 15th and i6th, apply to^the cafe in queition. 

This cafe, is the cafe of a foip transferred to amother 
port, in order to be there regillcrcd de novo^ aiuf where 
her former certificate mull be delivered up to be can- 
celled, according to the beforementioned ftatute of 
7 & 8 3. c. 22. There is nothing to prohibit the 

owner of a Ihip from ciianging her domicile, from one 
port to another, and rc;4iltoring her for trade there : a 
transfer of property to another port, (as I take it,) means 
a fale to a perfon living at another port, who removes her 
to that other port, and regillers her there de fiovoy as tlie 
port from and to which flic is in future to trade. This 
is conformable to feflions & 5 of tlie 26 Geo. 3. r. 60. 

Ihis is a fliip, whillt out at fea, fold to a perfon refiding 
in London^ who takes her to that port, ami there rcglders 
her dc 7J0VG. There flie gains a new fettlement, or domi- 
cile, and the port of (her former regifliered 

port,) has nothing further to do with her, 'Hie inftani 
a bill of fale is executed, transferring her to anotlur 
port, the olFiccrs of lier former port have no further ae- 
count to keep of her. Neither do I fee any public utility 
to be derived from dcliverlrig a copy of the bill of fale to 
the officers of the port five has quitted. Ikr identity 
and ownerfliip (which arc the objcdls of thefe regula- 
tions,) are fully afeertained to the officer of her new port 
by the prodii£lIon of her bill of fale, (which mull always 
recite her certificate of regiftry,) and by the delivering 
up of her old certificate,, with all the transfers of pro- 
perty indorfed upon it, to the officer who grants a new 
certificate. Suppofiiig, inllead of being fold at fea, flie 
had gone dircdlly from Nev. cajlk to the port of London^ 

p 3 and 
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and hid been there regiftered di nwo^ would there liavt 
been any neceffity to have fent any notice to Newcaflte^ 
to be entered there, of her transfer to the port of Ian- 
dmf There is nothing I can find, that requires it, nor 
any public policy that makes it expedient. The objefl 
of the regiftry of fhipping, and of granting certificates, 
and m^ing indorfements, was not to regifter titles for 
the fccifrity of punchafers, but to guard, {as the firft fta- 
tute exprelTes it,) againft 'coloring foreign Ihips under 
Engiyii names, and to furnifii evidence to the officers of 
government, that they were really EngUJb (hips. Is not 
this fulEciently guarded by the provifion coiUainetl in the 
aid fed. 6i the 34 Geo- 3.? which requires when a Ihip 
is at fea when fold, that (lie (hall perform her voyage and 
return without delay either to the port to which (he be- 
longed, or to fome other, to be regiftcred, otherwife fhe 
would be treated as a foreign (liip, and fubjed to confif- 
cation. Are not her identity and ownerlbip fufficiently 
afeertained to the officer wlio reglfters her de novo in con- 
iequence of a falc, by producing to luni the bill of fale, 
and delivering up her former certificate with all its iii- 
dorfements of transfers of property upon it ? Is flic not 
by thefe means traepA from port to port from her birth^ 
with fufficient certainly to prevent foreigners having the 
benefit of her navigation ? And 1 cannot fee how fend- 
ing a copy of the bill of fale to the port (lie has quitted 
.:an be of any public utility. Upon the whole, according 
to the beft judgment I caa form upon thefe complicated 
provifions, many of which are obfourely worded, I can- 
not help thinking that upon tliis ground alfo the judg- 
mrnt is erroneous. 


Graham B. Tliis quefllon depends on the conftruc- 
fion of the i6th fedfon of the flat. 34 Geo. 3. c. 68. The 
X5th fedion recites that by law, upon any alteration of 
property in any (hip in die fame port to which it belongs^ 

an 
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an indorlement on the certificate is required to be made^ 
and enafts that fuch indorfement fhall be made in form 
therein mentioned, by the perfon transferring, or feme 
|>erfon lawfully authorized by him, and a copy of 
fuch Indorfement (hall be delivered to the perfons autho- 
rized to make regiftry and grant Certificates, otherwife 
fuch fale, &c. fliall be void r and the perlbns authorized 
to make regiftry, &c. are required to make an entry 
thereof, (i. e, of the copy of tire indorfement,) to be iii- 
dorfed on the affidatrit on which the original certificate 
was obtained, and alfo make a memorandum thereof in 
the book of regiftry, and forthv/ith give notice to the 
commiflioners of cuftoms : then it gives the form of the 
indorfement on the certificate, exprefling the names of 
the vendor and vendee, with their places of refidence, its 
date, the fignature of the vendor, and atteftation by two 
witneffes* nds applies to alterations of property while 
the fliip is attached to its own port* In this cafe the 
vendee muft flicw, firft, an indorfement in form on the 
certificate ; fecondly, he muft deliver a copy of the in- 
dorfement, if not, his contraft is void \ the reft is to be 
done by the officer. The i6th feftion comes to the cafe 
of a flnp at fea, or abfent from her port. 'Fhis may be in 
feveral cafes j firft, the iBip may be deftined to return to 
its port : adly, it may be fold iona fide while at fea, to an 
owner at London or other Britijb port or fettlcnient, never 
to return to her original port : jdly, it may be fold at a 
Britijk faftory or fettlement abroad : 4 thly, it may be fold 
in either of the two latter cafes to a foreigner. By fec- 
tion i6. it is provided, that if any iliip (hall be at fea or 
abfent from the port to which (he belongs, at the time 
when /uc^ alteration* in the property (hall he made as 
aforefaid, (grammaticallyi fuch as the preceding fe£tion 
fpeaks of,) fo that an indorfement on the certificate 
cannot he immediately made, the fale or contrail (hall 
be by bill of fale, and a copy of it fljall be delivered to 
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the proper oiltccr, and an entry thereof (hall be made 0|i 
the afTidavic, and a memorandum made hi the book of 
rogifters, and notice given to the commiiEoncrs of cuf- 
toms ; (thefe latter articles are direftory, and nothing is 
faid of avoidance of the contraft if thefe be not done j) 
then the claufe gocs.on, connedling thofe providons with 
what iipllows ; and within lo days after fuch (hip (hall 
return to the port to which (lie belcpgs, an indorfement 
lliall bo made, and figned by the owner, or fome perfon 
lawfully authorized by him, (notifaying on the certili- 
catc, but I prefume that muft be meant,) and a copy 
thereof delivered, in manner thereinbefore mentioned, 
(referring to the cony required by ihc 15th feftionj^) 
othervvife fuch bill of falc (hall Ko void, and an entry 
thereof (liall be indorfed, and a memorandum made in 
manner before mentioned. Now the ejaufe direfting a 
copy of the bill of fale to be delivered, neither mentions 
the time wlion, nor annexes any avoidance to the omif- 
fion, but looks only to the time of the (hip's return, and 
makes t!io avoidance depend on fomething which can 
only be dune in cafe the fliip returns, namely, the niaf- 
tcr's bringing liomc the certificate, on wliich the owner 
may make the indorfement, and deliver a copy of it ; 
from which the indorfement may be made pn the aflida- 
vit, and thp other requifites may be complied with : ar^d 
tills was fo (Irongly felt, that at firft it was argued by the 
Defendant in error that the fliip muft necclTarily return 
to lier former port. What would a fliip-owner fay who 
fells his (liip at fea, and who was told it was neceflary to 
comply >vith the regulations of this fixteenth feflion ? 
He would anfvvcr, what avails it to fend a copy of the 
bill of fale ? I muft alfo, if I am within this feftion, 
comply with all its rcquifitions, not with one only. I 
muft make an indorfement on the certificate, and fend a 
ropy o the indorfement within xo days after niy (hip’s 
return to Newcnjllc, But it wilj not return thither; 
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will it fatisfy the if I do it within lo days after its 
return to Falmouth^ See. ? The ikSt has not faid fo. 
Then this fecC^ion cannot be complied witli but upon 
condition that the iliip {hall return to her original port 
of regiftry, and it may be impolFibie for her ever j(b 
to do. In fending the bill of fale^ when it will never 
be followed up by the other tequiiites, I tdo a 
nugatory thing. I mud therefore look elfewherc in the 
aft for my cafe. Tlie direction of the delivery of tins 
bill of fale, is connqjfted with the indorfement to be 
made on the certificate, and die delivery of a copy of 
tliat indorfement to the proper oiliccr. It is vain to do 
the firlt only or if you conilruc the aft to mean, that 
if he docs not do all which his (ituation will admit of, 
his falc fliall be null, you do not conftrue the words 5 
that is rather to introduce a new propofition. Suppofo, 
then, the purchafer had delivered a copy of the bill of 
fale, yet as he made no indorfement on the certificate, 
nor delivered a copy of it, his contraft was void. No 
conftruftion can fave him from the words of the aft. 
But, it is faid, the objeft of the aft was, to liave the 
earlieft notice of the transfer. It may be fo 5 but the 
legiflature has in this claiife neither fixed a time for 
doing it, nor fai<l what lhatl be the confequcnce of not 
doing it ; the aft looks only to* the (hip’s return to port, 
and has elfet^here provided for its fpeedy return. The 
17th feftion proceeds to the cafe where the owner rcfides 
at a Britl/h faftory abroad, and provides for it imperv 
fcftly enough. Seftion 20. recites that, “ it is expedient 
<< that the olficers appointed to make regiltry, in caffe 
any fliip is required to he regiftered Je uovoy fliould 
be authorized to require the produftion of the bill of 
fale,” and enafts, that when the property in a (liip 
fliall be transferred In the wliole or in parr, and fucli 
fliip fliall be required to be reglilered (h novoy it fliall 
be lawful for the regiftering olficers to require the bill 
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of fale. Provided alwaysi that all other regulations ton- 
ccrning the regiftry Je novo be complied “with. Sec- 
tion 22. provides for the regiftry dr novo by reference to 
the 26 G. 3. r. 60. Whereas Britijh ftiips, transferred 
to perfons not fubjedlsof his majeftyj are not entitled to 
the privilege of Britijh (hips $ and to prevent frauds^ 
they ire now by law required^^ in certain cafeS) to be 
regiftered de novo, for ^bich purpofe it is enafted that 
fuch (hip (hould proceed with due diligence to the port 
to which (he belongS) or to any Other port in which (he 
may be legally regiftered by virtue of the aft 26 G. 3. 
in order to be regiftered de novo, it is hereby enafted, 
that as often as any fuch transfer of property in any (hip 
(hall be made while fuch (Inp is upon the Tea on a voy- 
age to a foreign port^ in cafe the mafter is privy to fuch 
transferi or if not, as foon as he is, fuch (hip (hall pro- 
ceed diredUy to its deftined port, and (hall fail from 
thence to the port of his majefty's dominions to which 
(he belongs, or to any other fuch port in which (he may 
be lawfully regiftered by virtue of the fald aft : then it 
provides for the cafe of a transfer, while the (liip is in a 
foreign port, or on a fifliing voyage ; concluding, and 
every fuch (hip or reflel as aforefaid (hall be regiftered 
as foon as (he returns to her port, or to any other port 
in which fhe may be legally regiftered by virtue of the 
faid aft.” But it is faid, that the 26 to which 
this feftion refers, makes no provifion for a regiftry de 
novo, and that this aft therefore, only recognizing the 
legality of fuch a regift ration de novo as is direfted by 
that aft, does nothing. The 26 G. 3. r. 60. /. 3. takes 
up the purview of the 7 & 8 3. purporting to alter 

and amend it, and extend It to other (hips than thoft 
therein deferibed, and enafts ihat all and every (hip or 
veflel of 15 tons or upwards, belonging to any of his 
majefty’s fubjefts, (hall, from times referable to their 
different fituations, be regiftered, and obtain certificates 
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ill this form : << In purfuance of an a£l paiTed in 26 6. 2*9 
intituladj &c. having taken and fubforibed the oath 
« required by this a£b, and that the faid, (hip wasj at fqch 
« a time and place, built,” &c. It is true that this aft 
does not dircft a regiftration f/ova in the prefent cafe : 
but that is becaufe it has made no new provifion at al^ 
for the cafe of a foip fold not in the fame ports: the 
i6th feftion fpeaks only of alteration of property in the 
fame port. But the mif-recital, if it be fuch, is a mere 
inaccuracy in the penning of this feftion. The flat. 
26 G. 3. provides for the original regiftry, and gives the 
form, and fubftitutes a new oath for that preferibed by 
7 & 8 3. and direfts the bond not to fell or difpofe of 

the certificate. Therefore in giving this form, the aft 
in truth does diredl: the form of regiftratlon de mvp : and 
the recital means only that the regiftry de novo {hall be 
ill the form, and attended with the requifites preferibed 
by the aft. The former part of the preamble of the 
22d feftion more correftly fays, that {hips are by lawrt*- 
quired, in certain cafes, to be regiftereil de novo; and in 
faft it is provided for by feftion 21. of the 7 & 8 W* 3. 
r. 22., which enafts, that no {liip’s name reglftercd, {hall 
be afterwards changed without regift ering fucli fliip de 
novoy which is thereby required to be done upoh any 
transfer of property to another port, and delivering up 
her former certificate to be cancelled, under the penalties 
and in the like method as is thereinbefore direfted. The 
fame feftion {hews that the hiftory of the {hip may be 
fufficiently traced in the cafe of a regiftration de novo\ 
it enafts that, « in cafe there be any alteration of pro« 
perty in the fame port, by the fale of one or more (hare 
or ihares in any (hip after the regillering thereof, fuch 
fale {hall be acknowledged by indorfement on the cer« 
tificate if therefore the former certificate be delivered 
up and cancelled, that certificate does as clearly /hew 
from what port the ibip comes, as the other documents 
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could do. The produdkion therefore of the bill of fale 
and delivery of certificate to be cancelled^ fuificienti/ 
mark the identity of the ihip. 

Chambre J. was prevented by Indifpofition from 
attending, but Mansfield C. J. dated, that he was author 
rized to fay for him, that he concurred with the majority 
of the judges in reverfing the judgment. 


Lawrence), having fat in the court below when judg- 
ment was given there, delivered no opinion upon the pre- 
fent occafion. 


Thomson B. was of opinion that the judgment ought 
to be affirmedii 


Heath J. The queftion in this caufe is, whether 
the fliip in quedion having changed her port on her fale* 
flic was properly regiftcred dc nom, purfuant to the fta- 
tute of 7 & 8 3. r. 22., or whether the provifions of 

the 1 6th fcQion of the 34 G. 3. ought to have been com- 
plied with. On behalf of the Plaintiffs in error it has 
been contended, that the i6th feflion of the 34 G. 3. 
IS to be refti'ained in the conllrudkion to the (hares of 
fliips only, and is not to be extended to the transfer of 
the entire property of a ihip. It was fo argued in the 
Court below, and the attention of the Court of King*s 
Bench was drawn to that queftion only. If this caufe 
were to be decided on that point, I (liould be for affinn- 
ing the judgment. But on the moft mature confidera- 
tion which I can give the fubjeft, I am of opinion, that 
the 1 6th feftion is not a fubftantivc independent claufc, 
but is merely a qualification of the antecedent claufe, and 
is to be reilrained to the £afp when the (hip is at fea 
when (lie is fold, and does not change her port. It will 
be necelTary for me to take a (liort review of the thre^ 
(cveral ftatutes rebtive to this fubjeft. The ftat, of 

8 
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8 8 cp jr. 3. requires a reglftering rfe novo on a change iSio. 
of port only : the 'queftion is, whether that ftatute be in y 

tills rcfpcdk repealed by the provifions of any fubfequc^t ' y, 
ftatute. The ftat, of 26 G. 3. / 16. makes no alteration Johnstoe*. 
In that refpeft 5 but the ftatute of 34 G. 3, adds new 
provifions for the better cffcftuatiwg the purpofes of 
that aft, among which one is, to direft a book of regifters 
to be kept in each port, and notice to be given of every 
new rcgiilration to the commiflloners of the cuftoms, 
which is extremely important in the light wherein I 
view the fubjeft. Now I come to the 34 C. 3. f.68. 
fs. 15, 16., which direfts what is to be clone, according to 
the preamble, on any alteration of property of any ftiip 
in the fame port. Two cafes are put; the 15th feftion 
regards the cafe where the fliip is in her port at the time 
of the falc ; the i6th feftion, when llie is at fea. The 
1 6th feftion, though in form it is merely a qualification 
of the 15th feftion, inafmuch as it refers to it, and is by 
way of provifo, yet it is contended that it muft likewife 
be confidcred as a fubft.mtlvc independent claufc, and 
as repealing the ftat. of 8 & 9 which direfts that, 

on a change of port, there lh,ill be a regiftration de novo. 

It has hcen afibrted 'by Mr. Parli at the re-hearing, and 
in my judgment gvatuitouily aflfcrted, that if the con- 
ftruftion for which they contend be not adopted, thefe 
afts will be totally defeated, and foreigners will be 
enabled to become owners and part-owners in our fliips 
without fear of deteftion, and that it wi!* be impoflible 
to trace a fliip from her built, if the port iliallbe changed 
and a regiftration df mvo fliall become necefliiry. In an^ 
fwer to this aflertion I fliall obferve, that it is not ftated 
in any part of this ftatute, that the regiftcring de imv on 
the transfer of a fliip has Jieen attended with any incon- 
venience, or tl'at the purpofes of the ftatute in queftion 
would be better anfwerecl by fubftitiiting another provl- 
fion } nor is it expreffed in terms that the provifions of 

;he 
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the fe£lion in queftion are fubftituted in the phee ef ft 
rcgiftry dt nwo. It will be found in perufing the dif-^ 
fcrent parts of this a£t, that when it is intended to ino«k 
dify or repeal the provifions of any former ftatutc, it is 
fb exprefsly mentioned. The i6th feftion is likewife by 
way of provifo,. an/1 by every rule of grammar and li^ic 
k csr^ only be confidered as a claufe dependent on ft 
former claufcj nnlcfs the manifefl intention of the le** 
gillature required a diiFerent conftruftion. In conftruing 
doubtful claufcs it is very ufeful to trace the method 
which the drawer of the aft hc^s obftnred in the diftrU 
bution and arrangement of his. fubfeft. In this aft the 
drawer has arranged his fubjeft undei different and dif- 
tinft heads, and to each head has prefixed an appropriate 
preamble. Now the preamble of the 15th and i6th 
feftions Hates tlicm to relate to the alteration of pro- 
perty in any fhip or veflel in the fame port. If the le- 
giilaturc had intended that the i6th feftion Ihould extend 
to all cafes of transfer, it would have ufed clear and ex- 
plicit terms. Though this ftatute be remedial, yet it is 
very penal if all its rcquifitions be not complied with. 
For it annuls the contraft, and leaves the purchafer to 
feck relief from, perchance, a fraudulent or infolvent 
vendor. Iti calc of bankruptcy or inlblvency it occafions 
a certain lofs. Thefe ftatutes are made for the advance- 
ment of trade and commerce, and to regulate the conduft 
of merchants. If laws of this fort be not perfeftly clear 
and intelligible to perfons of their defeription, the legifla- 
ture,. by the ufe of fuch ambiguous claufes, would lay a 
fnare for the fubjeft : a conftruftioti v/hich conveys 
fuch an imputation ought never to be adopted. I think 
that the fame rule ought to obtain here, as in the con- 
ftruftion of claufes inflifting pains and penalties in the 
revenue laws, if they be ambiguoufljr and obfeurely 
worded, the interpretation is ever in favor of the fubjeft ; 
for this plain reafon, that the legiflature is ever at band 

to 
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to explain its own meanin|[« and to expreTs more clearly 
what has been obfcurely exprefled ^ and therefore if the 
fuppofed confaquence were to follow^ which I by no 
means a]low» I fliould lean againft the forfeiture^ and 
leave it to the legiflature to corrcft the evil, if there be 
any. I cannot perfuade myfclf in the prefent inHance, 
that any merchant of plain fenfe and underftan(|ing 
could ever entertain tlie moft remote fufpicion of* the 
1 6th claufe extending to all cafe's of transfer. If any 
thing can warrant fuch a conftrudion, it muft be the 
general utility, which I um at a lofs to difeover- If any 
fufpicion (hould arife whether a fliip in part or in the 
whole belongs to a foreigner, it would be cither in the 
port to which flie belongs, or where ilie happens to 
have been built, but moft generally in the port to which 
Ihe belongs. In the firll cafe the regifter will give the 
hiftory of the fliip, when and where fhe was built. If 
(he has belonged to feveral perfons at different times, 
and confequcntly has been often regiftered, fuch regifters 
are depofited with the commiflioners of cuftoms, pur- 
fuant to the flat. 34 G. 3., by means of wdiich the (hip 
may be traced from the port where flie was firft regif- 
tered. By fuch means it may always be difeovered whe- 
ther a fliip be Britijb owned, and is Brit'ijh built, the two 
principal objeAs of the legiflature. If the conflru€lion 
contended for by the Defendants in error be adopted, it 
will afford a very eafy evafion of the ftatute. For if a 
foreigner lliould be minded to have a property in Brttij^ 
(hipping, he needs only to make his purchafe in a port 
different from that to which flie belongs, and then 
change her port ; and he will neither make oath nor 
give fecurity. Thefe are the pledges on which the le- 
giflature principally relies for the efficacy of the a£l. 
Thus he may evade it and elude difeovery ; add to this, 
that according to the conflruflion contended for by the 
Defendant in error, if the fliip be fold wheQ abfent from 
I j her 
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hef port at the mofl: diftant quarter of the world, (he 
muft return to her port before the fale can be complete ; 
a monftrouE grievance, nioft unneceffarily inilicled. A 
ftrong argument may be drawn from the 2oth feftion of 
the 34 Gfo. 3. at the end, namely, ‘*Proyided always that 
all the other regulations required by the laws in force 
cpncerning the regiftering de novo of fliips and veflels 
«« bS complied with/* This provifion recognizes and 
enforces the two former ftatiites of 7 & 8 3. and 

a6 Geo, 3. feH. 21. My conclufion therefore is, that the 
flat* of 7 & 8 IV. 3. in this refpeft is not repealed, but is 
ftill in force, and therefore the regiftration de novo is right 
and proper. For tliefc reafons, as 1 am of opinion that 
without this forced conftruftion of the i6th fecliou of 
34 Geo. 3. it may be difeoveredby the fcveral provilions 
of thefe three ilatutcs, whether a flilp be Brittp owned 
and BritiJIj built, the two great objc£ls of the legiflature, 
and as a different conflrudlion would tend to defeat the 
purpofes of thefe ftatutes, the judgment of the Court of 
King’s Bench ought to be reverfed* 

Macdonald C. B. A transfer may be made, either 
to a perfon of the fame port, or of a different port, of 
the Blip being at home, or at fca. The flat, 7 & 8 IV. 3* 
Js the foundation of all. This requires a regiftration. 
And the 21ft feftlon requires a new regiftration on a 
change of port, and in that cafe requires the old cci-tifi- 
cate to be delivered up. It requires tliat when the pro* 
perty is to be changed In the fame port, then the change 
lhall be indorfeJ on the regiftry. Thisdlftindllo-nis not 
repealed by the fubfequent aft, but improved. Nothing 
about this is found in die 26 C. 3. The fubjeft is taken 
up in 34 G. 3. r. 68. y>. 15, 16 & 17., all thefe I conftrue 
together. The i6th feftion is a reftriftion on the 15 th. 
The 15th applies only to transfers of fliips in the fame 
port, and the x6tli feftion applying to the famo fubjeft, 

but 
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but contemplating a temporary abfence of the (hipi fo 
that the certificate could not be hadf fubftitutes the 
next beft thing. The penner of this aft expefted the 
fliip to return to the fame port. I think the feftion only 
applies to fliips ftill belonging to that port 5 but if not, 
I think that the annulling claufc at the foot of feftion i( 5 . 
applies only to the ncglcft to endorfc the transfer upon 
the certificate of regiflry within^ten days after the Ihip^s 
return, othcrwife it muft include the ncglefts in the mid- 
dle of the feftion, viz. by the officers. The 17th feftion, 
as well as the 16th, is a qualification of the 15th feftion ; 
the 1 6th when the fhip is abfent, and the 17th when 
the owners or either of them are abfent. On what then 
does the regiftration de jtovo depend ? On 7 & 8 3. 

/. 21. which is b«irc of regulations, but has the impor- 
tant one of delivering up the old certificate. This fub- 
jeft IS taken up by the aad feftion of 34 C. 3. which 
hurries llilps home when fold at fea, under circun: fiances 
which requires regiftration dc tiovo at another port. 
No link in the hiftory of the fliip is wanting 5 a perfoii 
enquiring at Newcajlk would be referred to London. I 
think the delivery of tlie copy of the bill of falc of no 
ufc. The caufes of regiftration d^ novo, are, i ft. Where the 
(hip is fold to another port, by the flat. 3. adly. When 
the certificate is loft. 3dly, Where the fliip’s name 
altered. 4thly, Where the certificate Is wrongfully 
withheld from the owner. Sthly, Where a part-owner 
requires it. I think the Fj/bl^urn did what was right. If 
flie had done othcrwife flie would not have done enough. 
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Mansfield C. J. I doubt, but think the judgment 
ought to be affirmed. The ground on which I think 
fo, 18, that no copy of tjie bill of fale was font: no 
queftion of reafonable time for the fending it, arifes in 
this cafe, bccaufe none was fent at aU. If the 16th fec- 
tion had ftopt in the middle, it would have been clear, 
mi the confufion arifes from the latter part, which ap« 

plies 
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plies to a new fubjeft, viz. the return of the fliip to her 
own port. What is the obje£l of requiring a copy of 
the bill of fale to be fcnt ? To give immediate notoriety 
to the fale, and, prevent foreigners from trading with 
Britijb {hips ? It was intended for this purpofc that the 
delivery of the copy Ihould be made immediately. The 
i6tli^fc£tion receives confiderable explanation from the 
I7th.^ The i6fh applies only to the fale of a fhip being 
at fea. The 1 7th conte*mplates the cafe’ of a fale when 
the owners are abroad. In that cafe it allows 6 months 
for the delivery of the bill of fale, and 10 days for the 
indorfemeiit after the iliip returns to any port in this king- 
dom. It has been fuppofed in argument, that if a Ihip 
be fold at fea, the purchafer has a right to change her 
port ; and that if he does change her port, a regiftration 
<ie mvo is fiifficient, and it is unnecefTary to obferve the 
requifitions of the i6th fe£lion. But how is it to.be 
known whether the purchafer will change her port ? It 
is, at the time of the fale, a profound fecret. My bro- 
thers feem to think that the purchafer’s refidence in 
another port is fufllcicnt. I think not. If indeed he 
takes her to that port, and begins to trade to and from 
thence, then that begins to be her port, and he is com- 
pellable to regifter her there, under 7 & 8 3. / 2I. 

which in that refpe£l I think is in force. The unfa- 
thomable intention of the purchafer to transfer her to 
another port cannot, I think, be material. I think the 
purchafer of a fliip may carry her to another port and 
regifter her ther.‘, but then lie mu ft lirft deliver a copy 
of the bill of fale. The 2 ill feeflion refers to regiftra- 
tions de novo by virtue of the 26 Geo, 3., whereas that aft 
authorizes no regiftration de fiovo. It is faid the hiftory 
of the (hip may be traced without a copy of the bill of 
fale being fent : ^ome of its hillory may be traced^ but a 
fale may be fuppreiled. 

Judgment reverfed- 
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Ahitbojl V. Benedetto. 


Julj 


r fittings at Guildhall i Trinity term, before A retainer In a 

Lawrence J., this caufe was called on, when no 
attorney appearing for the Plaintifl', Shepherd and Bejl authorize counfel 

Serjts. propofed to withdraw the record, which, as they corTal1i^^ri«r 
had retainers in the caufe, they conceived they were, on 
tliat account, authorized to do. 


Lens Serjt., who appeared for the Defendant, con- 
tended that a retainer did not authorize counfel thus to 
take charge of the interefts of the caufe, and that fuch a 
tiling had never been done in a/iy cafe where oppofition 
was made to it on the part of die Defendant. 


Lawrence J. could not conceive that a mere retainer 
authorized a gentleman at the bar to interfere fo far in 
VoL. III. Q a caufe 
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ft caufe as to withdraw the record ; and by his dire£lionf 
the caufe was called on^ a jury were fworn) and the 
PlaintifF was nonfuited^ with liberty to move to fet afide 
the nonfuiti either in cafe his coitnfel fhould find that 
they had had briefs delivered to them, which they had 
left at home through negligence or miftake, (fdr which 
th^ client ought not to fufFer;) or in cafe the Court 
(holhld be of opinion, that a mere retainer, without a 
brief, authorized cotihfel to order a record to be with- 
drawn. 


The Plaintiff did not venture to mure this cafe in the 
wfuing term. 


4m 


Scott v. Gillmore. 

A bill of cx- ^HIS was an aflion brought upon a bill of exchange 

change^ part of lorf., againll the acceptor. Upon the 

the confideration . , r i- , ^ ^ ^ . 

for which is fpi- caufc, at the Middlefcx fittings after lad 7>j- 

rituous liquor fold tiity term, before Mansfield Q,, J., it appeared that the 

than value, bill to the keeper of a coffee-houfe in 

h totally void, payment for the balance of a debt, part of which was 
though part of the coiitraded by the loan of fmall fums of money, and part 
money lent. fp'nts, and fpints mixed with water, furniflieJ^ 

The ftatute by the payee in fmall quantities, not amounting to 20/. 

^ing aicgaf*e ** °"® Defendant that by 

faleoffpiritsinlefs the ftat. 24 C. 2. c. 40. / 12. the Plaintiff could not re- 
quantities than to cover in this aftion, and Mansfield C. J. being of that 

paid for, extends opwiion, nonfuited the Plaintiff, 
to fpirits mixed 

mth water. Shepherd Serjt. now moved to fet afide the nonfuit and 

have a new trial : he urged that the ftatute does not, ift 
terms, avoid a fecurity given for the price of fpirits fold, 
in fmall quantities; it only fays that no one fhall main- 

taift 



IN THE FltTT-tlRST YeAR OF GEOftGE III* 


tain an aftion for the price : and at all events part of 
the confideration for the bill, the money lent, is a good 
cohficlersjtion ; and where a fecurity is given for a good 
condderation and a void confideration together, the latter 
will not avoid the fecurity in tcto. 

Mansfield C. J. The ftatute does hot, in terms, in- 
deed avoid the fecurity, but it ftiakes the confideration 
illegal, not merely void ; and the fecurity is entire, and 
cannot be apportioned ; and fince it is partly given for 
an illegal confideration, the whole bill is void. 

Heath J. Perhaps it might be different, if for 
part of the amount of the bill there were no confi- 
detatioiK 

Rule refufed. 


GiLi^oatt 


Thompson v . Whitmore. 

was an aflion upon a policy of affurance effefted 
upon rhe fiii’^CoHingwood^ lolt or not loft, at, and from, 
and to all ports and places whatfoever and whercfocvcr, 
at fea and in port, and in all and every fervice the (hip 
might be ordered, for fix calendar months, from the 8th 
of Fchntary 1809 to the 7th day of Augujt i8io,^to re- 
turn 2or. per month for every uncommenced month, on 
being difchargcd government fcrvice. The Plaintiff 
averred that the flap, by the waves, winds, and perils of 
the fea, was bilged, ftrained, broken, and deftroyed. 
Upon the trial of this caufe, at the fittings at Guildhall^ 
after Trinity term 1810, before Mansfield C, it was 
proved, that the veffel, which was in the employ of 
government as a tranfport, and was a narrow-floored 
veffel of 2 14 tons burthen, had, Under the direflion of 
Q a the 


If a (hip hflva 
down on a beach 
within the tide- 
way, to repair, be 
thereby bilged and 
damaged, it is not 
a lofs occalloned 
by the perils of 
the feat 
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the officers of the tranfporl board, been carefully laid 
down on Gofport Beach to be cleaned and caulked, in a 
fituation where vcflels equally narrow-floored, and alfo 
veflels of a much greater bulk, therefore much more 
liable to injury, even of the burtlien of 800 tons, had 
ufuall^ been laid dcfwn with fafety for the fame pur- 
pofe. •The (hip lay there eafy on the firft day, when 
the tide left her ; but flic^was found on the following 
day full of water, which rofc in her with the rifing of 
the circumambient tide : and upon examination it ap- 
peared, that the planks of her fide on which (lie lay, had 
given way, and that fomeofher foot-hock.’: were broken. 
Shepherd SQTjt, for the Defendant, obje£lcd, that this was 
not a lofs occafioned by any perils of the fea, and cited 
a cafe of Roweroft V* Dunfmore^ B. R. tried in 1801, 
before Lord Kenyon C. J., in which Lord Erjline was 
of counfel for the plaintiff : the fliip was hove down, 
and while heaving down, (lie could not bear tlic drain : 
flic was drawn on the land, where flie bilged \ and the 
queftion was made, whether, it being neceffary to per- 
form tliis operation on her, this damage was occafioncd 
by a peril of the fea. Lord Kenyon thought it was not a 
lofs by a peril of the fea, but an accident that hap- 
pened : fo in the prefent cafe, whctlicr the fliip were 
laid down negligently or not, flie bilged : if the blocks 
that fupported her had fallen down,tliat alfo would have 
been an- accident, but certainly would not have been a 
lofs by perils of the fea. Mnnsjivld C. J. thought, that 
although the tides knocked away the (hoars which fup. 
ported the Codhigwood^ and ihcrcb/ occafioned the mif- 
chief, and although the fnlp was in the fcrvice of 
government at the time, and not under the control of 
the Plaintiff, yet as the damage* happened upon the land, 
it could not be confidered as a lofs fuflaincd by the perils 
of the fea, and nonfuited the Plaintiff, with liberty to 

movp 
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move to enter a verdifk with 8i/. 4/. damages, if the 
Court fhould be of opinion that the Plaintiff was, under 
the circumftances, entitled to recover. . 

Lens Serjt. on this day moved to fet afide the nonfuit, 
and enter a verdift for the plaintiff \ but 


1810. 

Thompson 

Whitmore. 


The Court were unanimous that the diredion t)f the 
Chief Juftice was right. 


Rule refufed. 


Butler Dorant. Nov.z* 

^plLS was an nclion of affumpfity on a fpecial agree- If, npon the 

nicnt, made on the falc of a fliare in the feevet of <lu*e<fting 

1 X. r 1 the juF)’’ to ^ive 

making Barclay s atiUbUious ptlby whereon the Defendant nomina! damaKe^t 

agreed anminlly to expend looo/. in advertifements ; and the Plaintiff eledt« 

the breach afTijrnod was, the not having expended that he^iJ 

fum. ITpon the tri.il of this caufe, at the fittings after mined to havre a 

Trinity term i8io, before iTfi//; C. L and a fpecial 

jury at Gnihlhnlly after t!ic parties had clofcd their re- dirFftlon of tlw 

fpedlive cafe‘s, the Judge was proceeding, in his fum- 

. poult, 

ming up, to direfl the jury that the Plaintiff, not having 

diflinclly proved any fpccial damage arifing from the 
breacli, was entitled to nominal damages only j where- 
upon Bcjl Serjt., for the PlainiilT, cicdled to be non- 
fuited. 

He now moved for a rule nift to fet afide the non- 
fuit and have a new trial, for a mif-direftion of tlie 
Judge. 


Lawrkncf J. Ilis Lordfliip did not fay you fliould 
be nonfuited, he dircdled the jury that you fliould have 

Q 3 nominal 
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nominal damages only ; but you did not choofe to truft 
your cafe with the jury. If there were a mif-dln'ftion, 
you fliould have abided the verdi£l, and have referved 
the objeftion for a motion for a new trial. I believe 
this has never been done, that a counfcl fliall lie by, 
until he hears the opinion of the Judge at niji priiiSy and 
that jf he thereupon cboofes to be nonfuited, he fliall 
come!' to the court to fet afide his own aft. 

Rule refufed. 


9, Crompton v. Hutton. 


If two oppofite 
parties require a 
witner> to atten i, 
and he receives 
payment from 
both of them, 
although the pay* 
jment made by the 
fuccefsful party 
is afterAvards re- 


^HIS was an aftion for money had and received, and 
money paid. Upon the trial before Mansjield C. J. 
at the Wejlmtnjler fittings after term, the cafe was, 

that the plaintiff, having been an unfucccfsful candidate 
for a feat in parliament for N:^tinghamy had petitioned 
the Iloufc of Commons, and had fummonod t!ie defend-, 
ant, who was the town baililf, and a material witnefs. 


paid him by the 
lofer, in the taxed 
coils, the loier 
cannot recover 
back the amount 
from the wiineis 
in an a^ion for 
money had and 
received. 


to attend and give evidence upon the hearing of tliat 
petition. The fitting members had alfo fummoned the 
fame witnefs. The plaintitfhad, by liis agents in town 
and country, paid the defendant fifteen guineas, and the 
defendant gave him a receipt, expiefljng it to be for his 
lofs of time, trouble, and expenccs, in coming from NoU 
i'wgham to London to attend as a witnefs on that petition, 
and in returning, eigh.: days. The plaintiff’s petition 
having been voted to be frivolous and vexatious, he 
was fubjedled to the payment of the cofts of the fitting 
members, who had paid the Defendant, for his attencU 
ance given at tluir inflancq, as witnefs on the fame 
occafion, 1 7/. 0/. which fum, amongll other items, 
W,as allowed by the ofliccrs of the Houfc of Commons in 


tabling the cofts^ and was therefore paid to the fitting 

6 members 
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members by the FlamtifF. The PlaintJfF conceiving that 
the Defendant^ having altogether received from both 
parties payment after the rate of 3/. 7/. td*per day, over 
and above the expence of carriages, had received more 
than any witnefs was entitled to claim \ and contending 
that the receipt exprefled the fiftcenuguineas to be a full 
remuneration for all the feryices which the Defendant 
had performed for cither party in the matter of the 
petition, he brought this a£tion to recover back the 
17/. os. gd.^ which was lad paid to the Defendant. 
Mansfield C. J. thought the Plaintiff was not entitled to 
recover, and nonfuited him, but with liberty to move for 
a new trial. 


1810. 


CnOMPTOM 


V. 

Hottok. 


Rttnningion Serjt. now made the application. If the 
Plaintiff’s agents had known tliat the Defendant had any 
claim upon the fitting members, they would never have 
paid him fo much as fifteen guineas. They would have 
paid him nothing, if they had fuppofed he was to receive 
17/. from the other Cde. 

Mansfield C. J. It is a very common cafe that a 
witnefs is fubpoenaed on both fitlcs, and that each party 
pays him ; and if he receives fomething from the one 
fide, I fuppofe he charges lefs on the other. 

Heath J- You have given no evidence what was the 
due reward of his fervices, or that he has charged too 
much altogether. 

CiiAMBRE J. The Plaintiff refts merely on the Ian* 
guage of the receipt, but is it not explained ? The receipt 
is not inconfiftent with the Defendant’s having a demand 
the other party. 


G4 


^ulc refufed. 
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Wlierc the clr- 
cuinftances of a 
cafe had been fu)l)r 
put into the pol- 
felTion of a juiy> 
who had twice 
found a verditft 
the fame way, 
although there 
%vjs (.onllivfling 
evidence, and al- 
though the juilgc 
who iafl tried the 
caufe, thought the 
evidence agalnft 
the verdiol pre- 
pondeiated, the 
Court refufed to 
grant a (econd 
new ti'ial. 


Swinnerton V. Marquis of Stafporb. 

F this cafe (^7), upon the fecorul trial before Law^ 
rence J. at the Stafford fummer aflizes j 8 1 o, a verdidt 
was ^agaiii found for the Defendant. Lens Serjt. now 
mov<?d for a third trial, upon the ground that the verdivl 
was againft the weight of cviilcncc, not only all the for- 
mer evidence having been confirmed, but an additional 
fad! having been difclofed on the laft trial, which was 
higlily favorable to the PlaintilF’s claim : viz. that in 
1791, notice had been given by a public pnnted hand- 
bill, that on a certain day Motherjall common would be 
driven, and that the freeholders would impound the 
cattle of all perfons not entitled; but that notwithftand- 
ing that notice, which was calculated to cliallenge an 
aflertlon of right by all perfous who thouglit themfelves 
entitled, no (lock of Knight^ the then occupier of AW- 
houfe farm, the Defendant’s cllate, was found on the 
common. He alfo ftrongly infilled on tlie efiedl of 
Knighf^ declaration, who, when NormacoU common 
was firft inclofcd in fuch a manner as to prevent Knight 
from turning his fliccp from tin's tenement into Mother^ 
fall common through Normacott common, as lie had been 
ufed to do, remarked that he could now get on neither 
common -, in anfwer to which, his fervant advifed him 
to cut an opening through the corner of the fence of 
his own farm, abutting on Mothetfall common, which 
he accordingly did, and creded a wicket there. 
rence J. You thought that a cunning trick ; I think it an 
alTertion of right ; for Lord Stafford's tenants had then 
long given up all right of .common upon Normacott 
common : therefore it was no longer commonable, and 
the fliecp being there mud confequontly attrad atten- 

tionj 


{a) See aniff p» 91* 
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tion.] The whole balance of evidence is fo confider- 
ably ill favor of the Plaintiff, that there ought to be a 
new trial. 

Mansffeld C. J. I think it is impoffible in this cafe 
to grant you a rule. Upon the hill occafion we went 
as far as we could go, becaufe it was an important cafe^ 
and decided the right to the inheritance of this* land, 
which was to be alligned in lieu of common. On the 
former trial, Williams Serjt. ftrongly infifted to the jury 
on the grant of common to the priory of Stoncy whofe 
property afterwards came to Lord Stafford^ and w'e 
thought it might have prejudreed the mind of the jury, 
though it was rejected ; if it had been evidence, it 
would have been decifive of the matter ; but we thought 
the caufe not fuflicicntly underftood, and fent it to a 
new trial. The jury, who are the competent judges, 
have again liad tlie cafe before them, and have decided 
it. Even if, on nicely ferutinizing all the evidence, we 
had a doubt whether the vcrdi£l was right, it could be 
never riglit for us to make no weight of two vcrdidls of 
a jury, in order to take the chance of a third. 

Heath J. I am of tlie fame opinion. We cannot 
grant a new trial without invading the province of the 
jury. As to the circumllar.ee fo much relied on, it 
might l\ave happened that, at the time of driving the com- 
mon, the fliccp of K?iight were employed in compeftci- 
ing the fallows. The pinder of Motherfally whofe bufi- 
nefs it is to know every man’s cattle, is inftrudlcd to 
impound Knight^ cattle, and he never does, which is an 
argument they had no right to impound. 

Lawrence J. I cannot fay that I fliould not have 
been as well pleafed if the verdift had been the other 
way : but the Plaintiff’s counfel very forcibly put to the 

jury 


jSio. 

SWINXERTON 

ns* 

Marquis of 
Stafford. 
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i8xo. 


SWINNERTOM 

V. 

Marquis of 
Stafford. 


jury all the arguments which have been this day Infifted 
on : in particular, he obferved, that one inftancc of in^ 
terruption was much ftronger than much uninterrupted 
exercife of the right, and he dwelt on the inftances of 
interruption j and in fumming up the evidence, I ob- 
lerved, that the remarks of the Plaintiff’s counfel were 
very Juft and weighty. I confefs I (hould have been as 
well pleafed if the verdift had been the other way : bpt 
lince the verdicl is fo, and fince my Lord Chief Juftice 
and my Brother Heath are of opinion that there ought 
to be a new trial, I may remark, that although the agree-^ 
ment of the prior of Stone was rejefted as evidence, yet, 
unlefs it is imputed that this was a fabricated inftrument, 
it was as near being evideiKe as could be ; and if it had 
been evidence, it would have bound the rights of the 
parties, for a perfon who was then owner of H^ivhoufe 
farm, was a party to that agreement, fo that no injuftice 
has been done. 


CiiAMDRE J. I am of the fame opinion. I think 
there is nothing like fufficient ground for the Court to 
interfere to fet afide this vcrdifl. The circumftances have 
already been fufficiently commented on, and therefore I 
need add nothing. 

Rule refufet}. 


12 . 


ArROWSMITH V. iNGLEr 


Delivery of pro- 
cefs, fealed up in a 
letter* in the ab- 
fence of the per- 
fon to whom it is 
addrefled* is no 
fervice but from 
the time when the 
letter is opened. 


^LATTONi Serjt. had obtained a rule nifi to fet afide 
the proceedings in this cafe, for irregularity: the 
fafl: was, that the procefs was -fent to the houfe of the 
attorney for the Defendant, fealed up in a letter, which 
was addrefled to the attorney, and was delivered there 
before pine o’clock at night; but as the attorney was then 

abfenC 
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dbfent from home, and continued abfcnt until after nine 
a’cjock at night, this was not a fervice before nine o’clock, 
and was therefore equivalent to no fervice for that nigl^t. 

Vaughan Serjt. endeavoured to fupport this as good 
fervice, but, 

• 

The Court held that this was no fervice : if tbj let- 
ter had been open, a clerk might fee what were the con- 
tents, and proceed in the caufe accordingly : but the 
letter being fealed up, he probably would not dare to 
open it, and therefore it gave no notice of the adlion. 

Rule abfolute. 


235 


i8xo. 

ARROWSMmi 


<v. 

Inole. 


Morell d. Dubost and Sonnerat. No*v, 

^HEPHKRD Serjt. had on a former day moved It is not fufR- 

for a rule nift to fet allde the warrant of attorney de- 

whicli liad been given in this cafe, and the judgment ram^of attorn^ 

entered up, and (execution iflued and executed thereon, fliews the amount 

upon the ground of non-compliance Mdth the rule of fecured 

^ ® . by the judgment. 

Court, of Michaelmas^ 43 Geo. 3., vidiich requires, that it muft alfo notice 

upon preparing any warrrant of attorney, fubieft to a dc- collateral fecu- 

r 1 j r /I iiu • r nties by which it 

feazance, the defeazance lliall be written upon the lame jg lecured. 

paper or parchment upon which the warrant of attorney 
fliall be written, or that a memorandum in writing fliall 
be made on fuch warrant, containing the fubftance and 
eflFeft of fuch defeazance. In the prefent cafe the de- 
feazance purported to be merely for avoiding the judg- 
ment upon payment of 240/., wliercas the tvanfac- 
tion, as it appeared on the allidavits, was this : The De- 
fendant Diwof}^ being indebted to the PJaintilT in 240/., 
a written agreement was entered into, that he, and the 
other Defendant, Ihould give their acceptances for 240/., 
and Ihould alfo depoQt in tlie I’JaintilF’s hands a valuable 

piflurc, 
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i8io. 


MOREI.L 


V» 

Dubcxst 
and Another. 


picture, with power for the Defendant to fell it in cafe 
the acceptance (hould not be duly paid, and to retain 
t|ie proceeds in part payment of the debt ; but the de- 
feazance mentioned nothing of this latter fecurity. The 
piiliirc had been fold for 160 guineas, and the Plaintiffs 
had moreover levied in execution 122/. lox. The Court 
graiVed the rule nifty and engrafted on it the terms, that 
the Plaintiff fliould produce the agreement, which was 
in his ciitlody 5 that the Court might fee how far it cor- 
refponded vidth the defeazance. 


Br/l Serjt. now fliewed caufc ngainft t!ic rule. He 
fiid it was f'lflicieiit, if it appeared on flu, dt*feazancc, 
aj. here it did, what was tiie amount of the debt, and 
wh.it were the terms on which the Plaintiff \v:>3 entitled 
to enter up judgment and fue out execution. 


Mansfield C.J. No doubt the defeazance ought 
alfo to have (bated the other part of the agreement, that 
if the money was not paiil at tlic day (lipiilated, the pic- 
ture fliould be fold, and the proceeds applied in part 
payment of the debt, and that the judgment fliould 
afterwards fland in force for the refidue only. The 
meaning of the rule is the fame, as the intent of a part 
of the annuity a£b, that it may appear upon what terms 
the judgment fli dl be entered up and execution taken 
out : it is a clear and grofs irregularity. 

Rule abfolute. 

Shepherd y in fupport of the rule. 
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WiNSTANDLEY V. HeAD. 


Nov* 13 . 


^JpmS was an n£l!on of debt upon a fimple contraft. 

The Defendant pleaded firft, Ihe general ifue, 
fecondly, for a further plea in difeharge of the perfcEi of 
the Defendant from any execution to be had again ft his 
perfon in this action, he pleaded his difeharge out of 
the Fleet prifon, by virtue of the ftat, 46 ( 7 . 3. c. 108., 
intituled an aft for the relief of certain infolvent debtors, 
and that the caufes of this aftion had accrued before 
his difeharge. The Plaintiff replied, that the Defendant, 
in order to obtain his difeharge, in purfuance of the faid 
ftatute, did, on the occafion in the plea fpecified, fo- 
lemnly fwear that the fchcdulc then delivered by him, 
and fubferibed, (meaning the fchedule required by the 
faid aft to bo by him in that behalf delivered,) did con- 
tain, to the beft of his knowledge, remembrance, and 
belief, a full, juft, true, and perfeft account and difeo- 
very of all the goods, effefts, and eftates, real and perfo- 
nal, in poffeffion, revcrfion, remainder, or expeftancy, 
and of every other nature and kind whalfocvcr, which 
he, or any perfon in truft for him, or for his benefit or 
advantage, were feized, or poffeffed of, interefted in, or 
entitled to, or was, or were, in his poflclfion, cuftody, 
or power, or in the pollcflion, cuftody, or power of any 
fuch perfon as aforclaid, or which he, or fuch perfon 
had any power of difpofing of, or charging for his be- 
nefit or advantage at any time fince his connnirment to 
prifon ; and of all debts to him owing, or to any perfon 
or perfons in truft for him, and of all the fccuritics and 
contrafts whereby any money then was, or ftiould or 
might thereafter become payable, or any benefit or ad- 
vantage, which might accrue to him, or to his ufe, or to 
any perfon or perfons in truft for him, and the names 

and 


To a plea of 
difeharge under 
an infolvent 
debtor's a<51, the 
Plaintiif replied by 
denying the truth 
of all tlie fa<5l8 
colleilivcly, which 
were fwom to by 
the Defendant in 
the oath w'hich he 
took, as required 
by the llatutc, in 
order to obtain his 
difcliarge, w'ithout 
fingling out any in 
paiticular : held 
that although this 
mode of pleading 
might be had on a 
fpccial demurrer, 
it did not tender 
an immaterial 
iflue. 
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WlNSTANDLEY 


V. 

HlilAD. 


and places of abode of the feveral perfons, from whoirt 
fuch debts were due and owing, and of the witnefles 
who could prove fuch debts or contra£ls \ and that nei- 
ther he, nor any other perfon dr perfons in truft for him, 
or his ufe, had any lands, money, flock, or any eftate,* 
real or perfonal, in pofleffion, reverfion, remainder, or 
expectancy, or of any nature or kind foevcr, Or power 
of difpofing of, or charging, for his benefit or advantage, 
other than what were in the faid fchedule contained, 
except wearing apparel and bedding for hinifelf and fa- 
mily, working tools, and necefTary implements for his 
occupation and calling, together with a fum of money 
not exceeding 5/., and tliefe in the whole not exceeding 
the value of 30/. And further, that the faid oath, as 
fworn and taken by the Defendant, was not true ; but 
was falfe in this, 10 wit, that the faid fchedule fo fub* 
feribed and delivered by the Defendant, did not contain 
to the bcfl of the Defendant’s knowledge, remembrance, 
and belief, a full, juft, true, and perfeft account and 
ilifeovery, of all the goods, eftefls, and eftates, real and 
pevfonal, in pofTefiion, reverfion, remainder, or expec- 
tancy, and every other nature anti kind whatfoever, 
which he v/as polTefTed of, interefted in, and entitled to, " 
and which were in his pofleflion, cuftody and power, 
and which he had power of tllfpofiiig of, and charging 
for his benefit and advantage, at any time fince his 
commitment to prifon aforefaid ; and of all debts to him 
owing, and to any perfon or perfons in truft fur him, 
and ot all the fecurities and con t rafts, whereby any 
money then was and thereuft . r became payable, and every 
benefit and advantage which might accrue to him, and 
to his r'-', and the names and places of abode of tlic 
feveral perioiis from vdiom fuch debts \vere due and 
owing, and of the witnefies tliat could prove fuch debts 
and coiitrafts ; and that he then had money, ftock, and 
eftate perfonal, in pofleflion, and in expeftancy, other 
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than what are in the faid fchedule contained, and oveT 
and above wearing apparel, and bedding for himfelf and 
family, working tools, and iiecefTary implements /or 
his occupation and calling, together with a fum of mo- 
ney not exceeding 5/., and thefe in the whole not ex- 
ceeding the value of 30/# The Defendant, protefting 
that the faid replication was wholly infufEcient in law, 
and untrue in fa£t, rejoined, that he at the time of mak- 
ing and taking the faid oath, 01 his commitment to prifon, 
as in the faid replication mentioned, had not money, 
flock, or edate perfonal, in polTelEon, or cxpe£lancy, 
other than what were in the faid fchedule contained, and 
over and above wearing apparel and bedding for him- 
fclf and family, working tools, and neceflary imple- 
ments for liis occupation and calling, together with 
a fum of money not exceeding 5/., and thofe in the 
whole not exceeding the value of 30/. in manner 
and form as the FlaintiiF had in his replication al- 
leged. Upon this traverfc, ifluc was tendered and 
joined. Upon the trial of this caufe at a fittings at 
mhtfery in Eajler term 1810, before Mansfield C. J., it 
appeared that the Defendant was polfelTed of a debt of 
3/. above the 5/. mentioned in this fchedule, and there- 
upon a verdift was found for the Plaintiff upon this 
iflue. 



V. 

Hjsau 


Vaughan Serjt. on the following day, by pcrmifTion 
referved to him at the trial, moved for and obtained a 
rule nifi for fettiiig it afide, and entering a verdidl in fa- 
vour of the Defendant upon the laft plea, notwithftand- 
ing the verdi£l, and notu ithflanding any error that the 
plea might contain, upon the ground that the replication 
was bad. 


Erere Serjt., in this term, (hewed caufc. The repli- 
cation is correflly pleaded, inafmuch as it difaffirms the 

Uuth 
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1810. trudi of all the fevcral allegations of the oath, taken col- 

^ ledlivcly, in the fame manner in which they are fworn, 

VT IK’STA\D1«£Y ^ ^ 

it moreover proceeds to particulariae property which 
Head. the Defendant pofTefled, and winch lie did not include 
in his fchedulc ; the Defendant by his rejoinder has de- 
nied that he had any fuch property, and upon iflue joined 
hereon/ the jury have found that he had fuch property » 
a material faft therefore Ijas been put in iflue, which 
being found for the Plaintifl^, is, according to the (latutc, 
deciflve againft the perfonal difeharge of the Defen- 
dant. There is no ground therefore for the prefent 
motion. 

* 

Vaughan and Peclwell Serjts. in fupport of the rule. 
The replication is too loofe and general. If the PlaintiiF 
meant to reply fpccially, he ought to have pointed out 
by his replication the precife fafts on which he relied for 
difproving tlic plea. But the queftion does not arife 
here on a demurrer j the only point is, whether the iffue 
be material or immaterial. 

Mansfield C. J. If there are in the pleading the 
defefts of which you complain, you might have taken 
advantage of them by a fpecial demurrer. 

Lawrence J. The iflue found by the jury is not an 
immaterial iflue : the words of the replication are very 
general, that the oath was not true ; and perhaps if you 
had demurred fpecially, for uncertainty, you might have 
fuccceded, but you cannot fucceed on this rule. 

The reft of the Court concurring, the rule was dif* 
charged. 
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Morgan and Others, Affignees of Charles* 
Henry Hunt, a Bankrupt, v . Horseman 
and Others. 


iVov. 1^4 


T^HIS was a cafe dlre£lecl by order of the Lord Gfian- ^ where* 
JL ^ , . . r 1 • 1 by a debtor, being 

cellor, for the opinion of tljis Court \ the queftion prefTed, conveys 

put, was, whctlier an indenture executed by Charles eftates in truft to 

Henry Hu?ity was an acl of bankruptcy. The deed was 

executed on the 4th of July 17971 and was made be- ditoi, with a fur- 

tween the bankrupt HurJ^ of the one part, and the thcr^truft^to pay 

Defendants luhvard Horfcviani Edmund Batterjheey John relatives, in 

Horfeman^ and Themas Himty of the ('ther part; and order to give them 

recited that C. //. Hunt being indebtetl to the Dcfcn- prefe- 

dants, and to clivers other peifons, in diflerent fums of pLuion of bank- 

money upon niortgutic, and being alfo indebted unto the 
^ r \ ^ ‘ r in ,r of bankruptcy. 

Defendants in 6000L and upwards, for bills, drafts, or j, 

promiflbry notes in their pofleflion, unpaid ; and being valid, fo far as re- 

alfo indebted to his mother Catherine Hunt ^ and his filter 

tcction oJ the iir- 

Catherine Maria Hunt, in 1000/., for money lent and gent creditor, 
advanced ; and being defirous tliat tbofe rcfpc£tive fums VVhether void 
might be paid, liad propofeJ to the Defendants, in con- * 

fiilerarion of the money due to them, and of their de- Upon a cafe di- 
livering up to him the fald bills, drafts, and note.s, to 
tlie amount ot the laid fuin of 6000/., ancl alfo In confi- Court will not 
deration of llr' narpe of the faid Thomas Hunt^ (who was f^lve any qucliions 

1*1*11 nrp nof 

tlic brother oF t!ic faid C, H, Huvt^ being erafed f.um pn iviy put in the 

tlie bills or notes then in llie poiTelfum of the faid Horfe^ cafe. 

man^ Battajhre^ and Horfemany (who were at that time 

bankers at 8inttjlrd-uj\n-yivony) to convey and aflure 

unto them, and ihc fiid 'J\ Hunty and their heirs, tlic 

hereditaments thereinafter mentione.l, upon the trufts 

tliercinafter exprefied ; and for the confidcrations afore- 

faid, the faid C. //. Hunt did thereby convey and alTure 

unto the Defendants ai-.d their heirs, the manors, lands, 

VoL. III. R and 
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and hereditaments therein mentioned, in the counties o( 
Worcejler and JVarwiri, upon truft that the Defendants, 
or the furvivors or furvivor of them, or liis heirs, (hould, 
as foon as conveniently might be, abfolutcly fell and 
difpofe of the fame ; and Ihould, until fuch fale, receive 
and take the rents thereof; and omt of the monies to 
arife by fuch fale, and by the rents and profits, fhould pay 
off c^nd (Ufeharge the fevcral fums of money due and 
owing from the faid CJIzHunt to the feveral perfons there- 
in mentioned, and that after payment thereof, the De»- 
fendants fliould retain to thcinfclves, out of the purchnfe 
jnoney, a fum of f 0,000/., and intefeft, in the faid in- 
denture mentioned to be due to them upon mortgage, 
and alfo the fum of 60O0/., due to them for prin- 
cipal and intcreft, upon the bills, drafts, and promiflbry 
notes, in their cudotiy ; and likewife the fum of 1000/. to 
his mother C. Hunt^ and his filler C. M, Hunfy ?ind that 
they lliould deliver up to him the faid C. H, Hxtnty the 
fame bills, drafts, or promilTory notes, fo erafed as 
aforefaid ; and after payment of, and retaining the re- 
fpeftive fums of money in the faid indenture mentioned, 
fhould pay the rcfiduc of fuch truft monies unto the faid 
C.H.Huntf his heirs, executors, admiiiiftrators, and 
afligns. The provifion in the deed in favour of Horfeman 
and Batterjbcc^ was made fairly, in confequence of their 
prefTure, and from fear of hoftile mcafures being purfued 
by them ; but the other provifions in favour of the mo- 
ther, of the brother, and of the fifter, were voluntary, and 
made by the faid C. H. Hunt^ to give them a preference in 
contemplation of bankruptcy, and were fraudnlent. 


Vaughan Serjt., for the Plaintiffs, contended that 
this was an aft of bankruptcy for two reafons, firft, that* 
it was fuch upon the plain letter of the ftatute 2., n)ulgo i, 
t/jr. 1. 15. / 2* ) fecondly, that it was fuch upon 

the general policy of the bankrupt bws, as a fraud 

< upon 
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lipon all the other creditors. Firft, it was a fraudulent 
grant or conveyance of the bankrupt’s land? and tenc- 
mentSi to the intent, or whereby, his creditors fliould 
or might be defeated or delayed. If it be to the intent, 
it is fiifficicnt, it is not necein\ry that creditors (liould be 
thereby adually delayed. Not is it now held ncceffary 
that it rtiould bo a conveyance of all the bankrtipt’s 
property. {^Mamfidd C. J. agreed that though in^ 7 /- 
Jon\, Day^ 2 Burr, 831., the ^ourt countenanced the 
idea that nothing but an aflignment of tlie whole would 
be deemed an act of bankruptcy, (hat was not now 
held a necoflary ingredient.j Any atl under fcal, 
whereby a part of the creditors are to be excluded, is 
now held an a(fl of bankruptcy. Linl&n v. Bartktty 
3 IFUf, is cited in the cafe of Rnjl v. Cooper^ 
Conop, 633. by IjOxAMansfuld C. J. as a decillon in which 
a conveyance of a third part of the bankrupt’s eflefts 
only, and a fair tranfad^ion with the party, was held 
to be fraudulent and void, as againft the reft of the 
creditors, and that being by deed, it was Itfcif 
an aft of bankruptcy.” [Mansfield C. J. ftopped 
him, obferving that it was unneceflary to cite cafes to 
ihew that every deed of aflignment of part of a man’s 
property, whereby his creditors may be defeated or de*- 
Inyed, is an aft of bankruptcy,] 


1810. 


Morgam 
and Others 


V. 

Hobsemak 
and Others. 


Rough Serjt. was called upon to argue for the De* 
fondants. He admitted the law to be fuch as contended 
for, but faid that the objeft of this cafe was to raife a 
further queftion. The matter arofe upon a bill filed 
againft the Defendants to have this deed delivered up to 
the Plaintiffs to be cancelled ; but fnice the cafe itfelf 
exprefsly ftates that the firft provifion in the deed, in 
favour of Horfeman and Batterjheey was not fraudulent, 
they were entitled to retain the cuftody of this deed 

R 2 for 



244 


CASES IN MICHAELMAS TERM 


iSio. 

ji 

MoRrtiy 
ami Others 

7 *; 

JIOKMCMAN 
anil Others. 


for their ov/ii benefit am? protccHon. DeeJs void as to 
certain provifions, becaufe tliofc provifions arc repugnant 
to a ftatute, liavc been fupported as to other ufes ; 
Kerrifon v. Cc/t', 8 iiV/ 7 , 231. And Lord Ellen-- 
borough C. J. there praifes the calc of Mowys v. Leakey 
8 7*. /?. 411., which decided the fame point with refpccl 
to a'deed void under the flat. I'^Eliz. r. 20., as being 
founded on admirable gpod fenfe and found law. From 
Twyr.e's cuje^ 3 Co* 80. downwards, tlierc has been no cafe 
oxaQly parallel to this. Where the primary puvpofc of 
a deed has been fraudulent, though coupled with an 
honeft trull, the trull has not p;rvallcJ to give effefl 
to the deed, but the primary purpofc oi Jus deed is cor- 
rc£l, and tlic fraudulent provifions are added without 
the knowledge of Horfewan and Baderjlw 
rence J. You are labouring that which is clearly in 
your favour, that with refpe£l to Horfemnn and Bu!- 
prjlcci the deed lhall Hand as a fair deed ; but is not 
your point this, tliat the fairnefs of the deed as to them, 
obliterates t!ic fraud of the other provifions ?] Bocuus 
Ma^mSy Reg, 22. p. 98. : noti vhletur coufinfiim rethiuijp^ 
Ji quis ex pr^feripto minantis nliquid immulavit. I lere llie 
bankrupt, being prefled by Horjemariy fays, I will give 
you tlie deed whicli you afle, but you mull let me in fort 
a provifioii for my relatives. If one is urged under 
durefs to give a bond for 50/., and fays, no, I will not 
give that, but I will give a bond for 20/., the bond foi 
2 ol. is llili given under the fame durefs. Btie, Afnx.cjS* 
JMcwysw Leake is llrong for this conitmftion. [L^w- 
refhce J. That cafe amounted only to this, that on the 
annuity afl-, the Court had no authority to dired^the 
deeds to be delivered up.] It ellabliflicd thus much, 
that a deed void by ftatute may be void in part only. 
[Lanmace J. Th:'t is contrary to the doftrine of Col 
lim s. BlanterUy 351., where WibnotC.J. foL 
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lowing Hoharty likens the ftutute to « a tyrant, where 
“ he conies, he makes all void ; but the common-law,” 
he fays, « is like a nurfing father, makes only void that 

part where the fault is, and preferves the reft.”] 

MansitI'Ld C. J. It is impoiTiblc for this Court to 
look at any tiling but the cafe referred to *1 by the f ourt 
of Chancery ; and it has no authority to give any ojtii^ion 
on any tiding but the qiicltion *put by the Lord Chan- 
cellor ; therefore, as to the queftion laft raifed, we have 
no autliorlty to give any opinion. The queftion put to 
us, is, whether this is an a£l of bankruptcy ; a convey- 
ance, either of all, or part of a man’s property, in favour 
of fewer thaii all the creditors, is an a£l of bankruptcy, 
becjufe it is the means whereby the creditors may be 
defeated or delayed This deed is an alTignment of the 
grantor’s real citates in two couir'cs, W orctjJer and 
ii^itrwh'hy to the De.'^endants, in trull, to fell, and out 
of tlio piocccds, after payment of certain debts, due to 
others and tlicmfelves, to pay the grantor’s mother and 
filler, each 1000/. Is not this then a gift of eftates to 
the valve of jooo/., to each of thefe pt:rfons, the mo- 
ther and filler, to fatisfy their claims and pay their debts, 
and fo put thofe fiims out of the reach of all other cre- 
ditors ? It is impofliblo llicrcforc to fay tliat tins not an 
acl of bankruptcy. As to the queftion what may be 
the cffecl of tlicfe provifions on the rights of the botnl 
fide piirchafcrs under this deed, \vc* have no authority 
to enquire, it may be a very proper point for the Lord 
Chancellor to coiifider either in law or in equity, but 
we have no authority whatfoever to confuler it. 

The following certificate was afterwards feat to the 
Lord Chancellor. 
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Having heard the arguments of counfcl upon this cafe, 
we are of opinion that the indenture of the 4lh of July 
R >797* 
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1797, executed by the faid Charles Henry Hunt^ was an 
a£l of bankruptcy. 

J. Mansi-if.lp. 

ft ' 

J. HeAI H, 

S. Lawrence. 
A. Chambre. 


iVo-y. 15. 


Smith v. Spooner. 


In an aAIon ^PlIIS was an adkion upon the cafe for ilander of tltic- 
u b^nerefTary Plaiiitifl'in Iiis declaration, in l\:bfl:iince, averred, 

the Plaintiff to that hc was poflefled of a houfe for 24 years, the refiduq 

thcloefcndant” ^ ^ yt^ars, under a demife from the Defend- 

Aleafe, in which 2.n\. Xo FranchUny and an aflignment made on the 31ft 
was a provifo for Auguft 1 809, from FrauMn to the Defendant: that 

rent^wLeVrrlar Plaintiff put up the refiduc of his term to fale by 

days, beinjr cx- auftlon : that the Defendant was prefent, and declared 

pofed to fale by Plaintiff could give no title if he did fell the 

the affignec, and rn*ii 

rent being then in Property, and averred a Ipccial damage fultained thereby. 

ai rear, the lellbr The Defendant pleaded the general iffuc. Upon the 

fa^cTharthf^ven*^ caufe at the fittings after Eujler term 18:0, 

dors could not before Chambre J. at WtJlmhjJlcry the leafe was given in 
make a tjtle, in eviileiice : it contained a provifo for re-entry in cafe the 
wh^h,^bhhk'rs, which was payable quarterly, lliouJd be behind and 


who came to buy, unpaid for 28 days after either of the days of paymcjil. 

went away. He proved that the Plaintiff, in the month of Atmtfl 

afterwards offered ^ . , . . 

1 00 A for the leafe, 1 809, expofed to fale by auction his unexpired term in 

but I'ubfequently the premifes, and thac at the time of the fale, when this 

inffcriri^ejedl^^^^” Defendant was prefent, and told the 

ment: held that auftionecr it was of no ufe to fell the lot, or put it up ; 
no adlum for flan- houfe was his own, he was the landlord of it, and 

der of title lay 
againfl Iiim. 

If ihe le/fcc co\’enant, that if the rent be unpaid 28 days, the Icflbr may re-enUr, 
whclhei a demand of rent hc firft nccellary, qttare. 

In an a^ion for ilander of title, the Defendant may give evidence on the general 
i/Tue, that he i^ke the words claiming title in himfelf. 
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no title could be made to it. Some other perfons were 
there prefent, who faid, they had come to bid for this 
lot, but rather than involve themfelves in a lawfuit, they 
would go away without bidding for it. The auftionecr 
and tlie Defendant then went into another room, where 
the Defendant faid he would buy the houfe ; he offered 
100/. for the leafe : but tlic audJioncer (iiJ he had 110 
authority to fell it otherwife than by public au£fion. 
The Defendant had, two or three weeks before the auc- 
tion, applied to the auctioneer for the purchafe of tlie 
leafe. The auctioneer told the D ‘fcjidant he thouglxt 
he was liable to the expences of the auction, to which 
he anfwcrcd, that he would rather pay ten pounds than 
that the Plaintiff Ihould fuftain any injury. 'I'lic ex- 
pences of the fale amounted to 6 L 8/. At that time 
there was half a year’s rent due and in arrear, and cer- 
tain parts of die prcniifes were out of repair, and the 
Defendant had complained of it : at the time of the trial 
the Defendant was in pofTefTion of the premifes, and It 
was proved that the Plaintiff’s attorney had recently, in 
the month of May precedljig, tendered the Defendant 
the payment of five (juarters of a year’s rent, whicli was 
in arrear, and the colls of the ejedlment under which he 
had obtained pofleflion of the premifes, if the Defendant 
would give back the poffeffion. The declaration in 
ejeftment had been lervcd upon VrancUUi only, and not 
upon the tenant in pofleflion j the houfe being at the 
time of the fervice fhut up and uninhabited. ^^Serjt. 
for the Defendant, objetlod that the Plaintiff could not 
recover upon this evidence, bccaufe there was no proof 
of malice in the Defendant, and according to the cafe of 
Hargrave v. Le Bret on y ^Bnn\ 2422 , in onler to fup- 
port this fpecics of acTlioa, there inuft be proof of malice, 
either exprefs or implied. 4 Co. 18. Sir G. Gerard v. 
J\Ury Dickenforti ift ref. “ If tlie Defendant had 
R 4 affirmed 
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aflirmcil that the Plaiptiff* liad no right to the caftle and 
manor of //., but that flie herfelf had right to them, in 
that cafe, becaufe the Uefcndaiit herfelf pretends right 
to them, although in truth flic had none, yet no aflion 
lies. For if an aftion fliould lie when the Defendant 
lierfcif claims an intcrefl, how can any nialvc claim or 
title ^to any land, oi* begin any fuit, or feck advice or 
counsfel, but ho fliould be fiibjedl: to an action ? which 
would be inconvenient.'^^ Here, although in fad no 
re-entry was given by the leafe, upon the ground of the 
premifes being out of repair, yet it is very pvob.iblc that 
the Defend'inc, who, it feems, vomplaincd of that defect, 
fuppofed that a re-entry was thereupon ."ivcii, and if he* 
fo tliouglu, that alone would be fnliicient to repel the 
jiirereiue of rnahee : and if that had been indeed a 
br^'ach of condition, the PlainiilF could not have oh- 
tiiined relief, even in a court of equity, to rc-eltablilh 
his title to the loafe. The rent, however, was in 
arrear at the time of the fale, which is proved by the 
Plaiiitifl‘’s olFor of paying the rent with the cofts of the 
ejedment : whether the Defendant has obtained a rc-^ 
gul.ir judgment in ejedment or not is immaterial, for 
iiiafmuch as the rent was in arrear, the title of re-entry 
had accrued to the Defendant, which fufliciently bore 
Iiiin out ill faying that the PlaintilF had no right to fell, 
IW/ Serjt., for the Plaintiff, urged, tliat if a pcrfoii 
is about to fell property, and another, by any means 
whatfoever, impedes him in felling it, an adion lies. 
The oppofitc principle contended for goes fo far, that if 
one perfon were about to fell a chattel, as a horfe, an-» 
other might witJi impunity charge the feller with felony, 
in having ftolcn the horfe, if he only took care at the 
fame time to claim the horfe as his own, although he 
had no property in it whatever. Chamhre J. was of 
ppiniou that words ot tliis fort muft be proved to be 

fpokcn 
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fpoien either through exprefs malice^ or unrfcr circum- 
lliuices fi-pm wliich malice may be implied ; and he 
tlioiipiht there were fomc circumftanccs here which rep- 
dcretl it improper to witlulraw the cafe from the confi- 
dcratiou of the jury. He dircdled the jury that any man 
who has, or fuppofes he has, a title to an eftate, may 
aflert his own title, unlefs malice is proved to havoibeeii 
his motive. Some of thefe circumftanccs were father 
fufpicioiis ; it did not appear 'that until the Defendant 
had quitted the audfion room, he fJcl any thing about 
liis own right ; he only dcr)icd the Plaintifl ’s right to 
fell ; and it feenied fomething like an admiflion of the 
Flaintiir’s right, til at he had offered a fum for the pur- 
chafe of the Ic.ifc* : it appeared, however, that a re-entry 
was given upon the non-payment of rent, and that the 
rent had in arrear, wherefore, the whole of the evi- 
dence, taken togctlier, dilatfirmed the idea of malice. 
It was moreover obfervabh', that by the form of the 
condition ufed in this leafe, it was !iot ncceffiry to 
demand the rent in cafe of a re-entry j it was not like 
thofeleafes in which the re-entry is given 28 days after 
demand made, but the re-entry here was given in cafe 
the vei.t ihould in any evv?r.t be in arrear by tl*c fpace of 
28 d--ys. Jiiberty was referved to the Dofemlant to take 
tlie bciicfit of his objedfion, by moving to enter a non- 
fyit, in cafe the vertlidl IhouUl pafs for the Plaintiff. 
The jury found a verdidfc for the Plaintiff, wiili 61, Cr. 
damages. 

Befr Serjt. in the following term obtained a rub ?i}ft 
to fet afidc the verdidf and enter a nonfuit, upon the 
ground that at the time of the fale there was rent arrear, 
apd no e.xprefs malice proved, and that where a Defend- 
ant has cvci\ a colour of title, this fort of adlion cannot 
be fupported; upon which occafion Mamfcld C. J. 
filkqd, iuiifmuch as there wa 3 rent arrear, how a m.ui 

could 
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could fufFer damage by flander of title, who had no title j; 
and Chamhre J faid, that after the trial, when he found 
how obftinaic the jury were, lie had repented that he 
had not nonfuited the Plaintifl’: but at firft he thought 
there was feme fliew of ninlicc, fincc the Defendant had 
livft endeavoured tq puichalc the leafe, and after the 
fale Had ofl\‘rcd to purchafe it at a lower rate ; neverthc- 
lefs tfiat he was afterwavls convinced that tliofe grounds 
were infiilEcient. 


Frere Serjt. (7^7/, who was with him, being confined 
by illnefs,) now" (hewed c.iufe. ilc contended tiut the 
Defendant’s treaty with the PlaintllF for i! purchal'e of 
the Icafe was a waiver of all forfeiuircs tliat might have 
been previoufly incurred ; (but Mansfield C. J. held that 
a man may well ofier a fmall fum for that which is his 
own, rather than incur the trouhle of going to trial to 
recover it.) If the Defendant aflerts that the PlaintifF 
has no title, the onus lies upon him to prove it. And 
the only proof given is, of a flaw' in the PlaintilF's title 
at the time of the action brought, not of the w^ords 
fpoken : at the time of the afl: complained of, the Plain- 
tiff had the pofleflion of the premifes, and pofleflTion is 
a fufliclent title againft a wrong-doer, \^MansJield C. J. 
A pretty ftrong prefumption muft be made, to enable 
you to avail yourlelf of that argument \ for until it is 
firfl fhcwii that the Plaintiff had a title, the Defendant 
is not a wrong-doer.] ’llie Defendant is not entitled to 
avail himfelf of the anfwer that he claims title in him- 
felf, under the plea of the general ifiue which he has 
pleaded. That plea is, that he did not ufe the expref- 
fions, whereas his anfw"cr ought to have been, tliat the 
flatement made is true, that the Plaintiff had no title. 
This fpecies of aclic.i is of rare occurrence : but in all 
other cafes of flande^ it is of daily prafticc, that if the 
Defendant juftifies the flander, he muft fpecially plead 

hi$ 
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his juftification. [_Laivreftce J. Was not the pica in 
fiargrave v. Le Breton the general ifluc, in which the 
like defence prevailed ?] There the circum (lances were 
very different : the Defendant explained his whole ob- 
je6lion to the title ; here the Defendant only throws 
out a dark innuendo^ and never Ihcws^what his title was, 
{^Lawrence J. referred to the cafe of 5/> G. Gerald v. 
Mary l)ickettfoti,'\ In Cro» El. \()6. the declaration in 
the fame cale i'* reported, and it charges no malice, yet 
the Plaintiff fucc eded, although tJio Defendant made a 
claim of right. Therefore it is Jiot true that no aftioii 
is maintainable where the Dehuulant claims an intcrcfl. 
\_M(insJield C. J. That po^^tioii may not periiaps 
fiipported to the full extent : if a man knows that he 
lias not a title, and maliciouily afferts that he has, per- 
hapsS it would not ferve ; but where there is a bond jfiaV 
affertion of title, it is fufficicnt.] There was no proof 
of any demand of rent, nor of any re-entry having been 
made before tlie fale; without a demand on the 28th 
day, the Defendant had no title of re-entry, confcqiiently 
the Plaintiff’s title was at that time good. Doe d. 
iorJler\. JV nndlafs^ 7 T. 7 ?. 1 17. For this provifo does 
not make the leafe abfolutely void upon the non-payment 
of the rent, it only gives a powder of re-entry, and in 
order to exercife that, all the formalities of a demand on 
the 28th day, and of a re-entry, muff be previoufly ob- 
Icrved. {^Mansjleld C. J., and Heath and C/'^w/^/^Jufliccs, 
denied this. Chamhre. If the provifo made the leafc 
aflually void, forne fort of re-entry would be equally 
neceffary to indicate the leffor’s will to determine it.J 
Duppaw. Mayo^ i Witllams^s Saunders^ 287. note 16^ ^ all 
the authorities arc there collefted. \^Matisfield Q,. j. You 
need not labour that point, that in the cafe of a re-entry 
upon condition for iioi\-payment of rent according to the 
reddendum, a demand and feveral Qtl^r formalities are 
iicccilury, Thofc points are all pcrfedlly well knowiii 
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and Liid down, Co. Lilt. 201. I.a^vrence ]. adhered to 
the <lo<^lrinc oi' Doc v. V/amllnfs.^ that a demand wasr 
ncccfliiiy hcre.J The llatute 4 Geo. 2., it is true, dif- 
penfes with tljofo formalities, but the Defendant has not 
brouglit hinifelf within that llatutc 5 and the words of 
that aft confirm the doftrine, tliat at common law both 
a cf^’niaiul and re-entry are necedavy. [^Lu'wrfNce J. 
Re-l:ntry is now n^'ceniny in no cafe but to avoid a line.] 
Even if tlic provifo liatl been that the Icafe fliould be 
abfolutcly null and void, a demand of the rent would have 
been nccejiary : fo a vein l/i nouiitjp pfena cannot be enforced 
until a demand of tlio oricii d reforved rent has been 
made, i Ro. Ab. 459. Co. I. ill. 202. u. \_Ma}isfidd C. J. 
L(»nl Kenyon C. J. certainly lays it down very unre- 
ferveiily in Doex. JVandiafs^ that on a provifo for re- 
entry, there niiid be a demaml and all the formalities 
attendant upon a condition broken ; but tlie common 
import of tbefe words i^, that “ if I do not pay you 
voLir rent uithin tiii: 2o days, you fliall rc-enter and 
within live 28 d \y^ the renanl mull, find out his landlord, 
ll'eiu’h !»c be 2co mil*' •; odf, if lie is within the four fcas, 
•ar.d pay him Ins r nit, otlierwlfe his eftate is voidable : 
but 1 tlo not think the cafe turns u^)on this point, nor do 
I a'm'ee that the uiw: of proof is on the Defendant.] 
Next, aclmiitinj: that tl:e Defendant could jullify fome 
llimdcr, he caniK't jullify the terms he has made ufe of, 
C,tu. Fd. 427. pi. 2^. Pernrjninn w Rabanbi. S. C. AIo. 

JO. pi. 558. The wwds fpoken upon a fale were, 1 
know one that h.ah two loafes of his land, who will not 
part with them at any reafouable rate and the Defend- 
ant julVificd by reafon of le.des made to himfclf, and 
upon vei'ilicl for the rialntili*, and motion in arreft of 
judgment, the Court held the plea bad. So Earl of 
Noythiimherlund v Byri^ Cro. Jac. 163. The Plaintiff 
declared that the Defendant faid, The late Earl of 
Arundel y lord of the manor of Hazelbert Brian^ did make 

a Icafe 
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a leafe of my tenement in Ha:zclhcrt to one Mf. Stough^ 
ton for 6 o years, to begin after the expiiMtion of my 
ciiilornary eflatc, &c. niul the fame is a good leafc \ * 
tihi revcra^i tliO faid Earl of Annuld did not make any 
fuch leafe. 'This Defendant juflified, that the Earl made 
fiich a le ifo, Piiil that ^foughion alTigned to the Defend- 
ant, wherc-foro, for n:ai?it“:janco of* his riile he l^^oke 
t)iefe words. TTpoii a roplleation, dc bijurid fiui prdpridy 
and lilue joitiCvl tlicreon, a veriocl; was found for the 
n.iiiitifr; and it was moved In arrefl of judgment, upon 
the ground that he julllfving the wonls by leafon of 
the aiTignnicnt of tlic leafe, and in maintenance of his 
own title, an aedion l.iy not : fJ non aliucaiur : for in his 
uords ho d .th Ihcw lii.U ha jj)vikc them for himfelf, and 
ill mahitoa, :'ce cr Id.s o\in title; for it is lawful for 
every one lo fpcak in countenance and maintenance of 
the title which he claims: but the word.s in thcmfelves 
import that he fpake them to cou.itenance the t’tle and 
n.itercll of a Granger, wliich is nor 1 ;v/ful. And now, 
when l;e is fui-vl to be puniilied for i]*em, (they being 
falfe as is praended.,) he c ir.ra;t excufc himfelf by en- 
titling himivlf, when the words did not at full import 
as much.’' [Ail the Court agi\».d, that in botli of ihefe 
cafes the pleas were no oil erwife bad, than becaufe they 
were fain*, and not coufoi.utii to l!ie f.ioLs 5 fo that die 
itTues weie properly found agaiufl ihe Defendants.] 
The reafons there given are good, 'iiivi arc founded on 
good hmfe, and in this cuie, ii lIu leiror had explained 
the grounds on which he conceived himfelf entitled to 
re-enter, the au£lio;iee:‘, who expofed the premifes to 
fale upon the oTins ci liie vcmlur’s clearing OiT all in- 
cumbrances to jMirhiidnia^ tllop, would immechatcly 
have healed tl e defeat oi ihle, l?y tendering to the De- 
fendant his rent up to the time of the fale, aivi tlic colls 
of the ejecihincnt ; after wliich the title of the vendor 
would have been good again. Mildmnf^ cafe, i Rep. 
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177. it was held that an acHon might be maintained fot 
Infiiling on that as a Icafci wliich was fo doubtful, that 
the Court hcfitated whether it were a leafe or not. That 
indeed was the cafe of words fpoketi by a perfon not 
iiitercftcd in the property. In Hargrave v. Le Breton ^ 
the Court thought that the weight of the evidence dif- 
aflirmed the prefumption of malice : but this Defendant, 
fo f;yr from going to prevent the leafe from being fold> 
goes witli an intention ‘to piirchafc it himfelf, and offers 
100/., an inferior confidcratlon, for that which he knew 
to be of value. The quo (lion of malice has been fub* 
inltted to the jury, and they have rihrmed it. 

Serjt., contruy was flopped by the Court. 

Mansfield C. J. The ground of tliis a£rion is, that 
the Defendant is fuppofed falfely and malicioufly to 
flandcr the title of the Plaintiff. Here is an audlion, 
and the Plaintiff’s eflatc is put up ; it does not appear 
vvhetlier the Plaintiff" was prefent ; the au£lioneer, as 
agent for the vcmlor, probably knew fomething of tli6 
eftatc : the Defendant fays, the Plaintiff cannot make a 
title ; the audioncer afks no qiicftions ; if he had afked, 
and the otlicr had affirmed fomething falfe, it might have 
been different : it does not appear how the perfons came 
to difpcrfc ; for, generally, perfons attending a fale 
M'ould not difperfe on the word of a ftrangcr ; but it was 
faid by the counfel that there were only two or three 
perfons there prefent. At the time of the trial, the 
Defendant was in pofleflion of the premifes ; but it doei 
not appear how ; the Plaintiff however knew how, and 
might have explained it by evidence, and except for the 
leafe, upon which the Plaintiff was entitled to equitable 
relief, the Defendant had then, in faA, as good a title as 
he had before lie had de.nifed. Stopping here then, 
what evidence is there of malice ? Wliat evidence that 

the 
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the Plaintiff meant any thing more than to afferthis right 
to that pofTeflion, v/hich he afterwards obtained before 
the caufe was tried ? On the part of the Plaintiff it 
was faid, the Defendant ought to prove his title : that 
is not ncccflary ; for pretty ftrong cafes fay, that if a 
Defendant fays he has title to an eftate, no action will 
lie againfl him^ therefore it cannot bej incumbent on him 
to prove his title. But it is objod'led, that fupppfing 
this was a cafe where a claim of title in the Defendant 
might be a ground of defence, yet he cannot give it in 
evidence on a plea of the general iffuc. That how- 
ever is dircftly oppofltc to the cafe of Hargrave v- 
Le Bretouy where the general ifluc was pleaded ; but^ 
according to common fciifo, it cannot be neceffary tof 
plead fpecialJy. He nlledges that the Defendant lias 
Uandered his title inalicioufly ; if he had no title, he had 
nothing to be flandercd. The flaiulcr alfo muft be ma-* 
liclous, and what proof of malice is here ? I think the 
rule muft be made abfolute for a iionfiiit. 




i8io« 

Smith 


Sfoonbr. 


HeatIi J. I am of the fame opinion. There is no 
pretence of exprefs malice, and as little proof of implied 
malice. 


Lawrence J. I am of the fame opinion. An aclloii 
can only be maintained where the words arc fpoken ma- 
licioufly. It is not iiccelTary to plead fpccially, it is for 
the Plaintiff to prove malice, which is the gift of tlie 
a£tion, and is a part of the declaration important to be 
proved by the Plaintiff. 'Vlic fpcciully pleading a jufti- 
ftcation would admit the faefs ftated in the declaration, 
and amongft others the malice. Nov/ as to the fa£ls, 
what is this cafe ? A man thinking he has a right to 
recover poffeflion of a term for fome mifcondu£b of his 
tenant, and hearing the term is to be fold, goes to the 
au£kion, and fays, the vendor cannot make a title ; now 

doei 
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Smith 


•V, 

SFOO^^iUl. 


docs not he aft herein as an hoheft man ? What would 
have been faid, if he had lain by, and permitted another 
to purchafe it, before he difclolcd his claim ? The rule 
therefore mull be made abfolute for a noiifuit. 


CHAMiliiE J. concurring, 

t * The Rule was made Abfolute. 


Nod* 21 . 


Dawson v„ Wood and Others. 


The PlaintlfT 
having purchafed 
a public houfei for 
which he could 
not himfelf obtain 
a licence, becaufe 
he rcfideJ in ano- 
ther tavern, put 
B* an infolvent 
perfon, into the 
houfe as liis fiT- 
vant, to keep it for 
him, andfupplied 
him with money 
to pay for the 
licence, which was 
granted to B* 

Held that the 
iheriff was not en- 
titled to take, un- 
der an execution 


'J'HIS was an aftion of trefpafs, brought again (1 tl.e 
fherifFs of London^ their officers, and the PlaintiiT, in 
an execution againft for taking the liquors and 

effefts' in the Pitds Head public-houfe in the Old Baiky^ 
and detaining them until they compelled tlie Plain- 
tiff to pay 66/. 13/. to procure tlieir liberation. Upon 
this trial at the fittings after the laft Trinity term at GttihU 
hallj before Miitisfield C. J., it appeared that the Plain- 
tiff had purchafed the leafe and fixtures of this houfe by 
appraifement from Vinall^ a former tenant, that the 
Plaintiff now paid the rent for it to his landlord, who 
was a brewer, and fupplied him with beer, the money 
for which he received of the Plaintiff at another te.vcni, 
which he kept in Mitre-Court i that the Plaint iff alfo 
purchafed all the liquors and provifions that were con- 


againft 5 ., the fumed in the houfe \ and that all the tradelmcn wlio 

Plaintiff's liquors ^ , 1 r ,• i- 1 

and chattels ill the furniflied any part thereof, gave credit to him alone. 

houfe, committed It was proved to be the prafticc among tin? city ma- 
to B,s cultody. gifirates, not to grant a licence to any penon to fell 
beer at any houfe at which he did not rcfule, and not 
to grant two licences to the fame peifon to fell beer at 
two public-houfes within the fame ward of the city i in 
confequence of which rules, the Plaintiff, who had an- 
other public-houfe within the fame ward wherein this 


houfe 
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houfc ftood, caufed Pyhe to tafce out the bfeer lic^ence in 
his* own name, and fupplied him with mone)' for thRt 
purpofe : the beer licence had before the prefent yeftr 
been taken out in the name of Hindley^ who was a waiter 
of the Plaintiff’s at his tavern in Mitre-Court^ and who 
then refided in this houfe, but did not keep houfe on his 
own account : and the wine and.fpirit licences granted to 
Himlley for this houfe were ftill in force at the time of 
the execution levied, and his name then ftill continued 
on the door. Pyhe^ who had then latel jr been' difehafged 
out of the Fleet prifon under an infolvent was put 
into the houfc by the Plaintiff to' manage it ; he ftept 
there, he had no wages, but a nfiere fubfiltence ; he paid 
the taxes, and the brewer’s demands for beer, with mo- 
ney taken out of the till on the Plaintiff’s account. All 
the furplus of the money received from the fale of li- 
quors, after defraying neceffary expences, was paid over 
by Pyke to the Plaintiff. The Defendants took the goods 
in execution under a judgment for a debt due from Pyke 
before his difeharge, but reftored them on payment by 
the Plaintiff of the debt and cofts, amounting to 66/. 1 3/. . 
Mansfield C. J. thought, that though the Plaintiff fttr- 
nifticd the money for carrying on the budnefs, the liquors 
and beer machines taken were yet to be confidered as 
the ftock in trade of Pyke^ who was carrying on this 
trade ; and that if this were not fo, a fraud would be fue- 
cefsfully pradlifed on the police and the juftice of thtj 
country, which had no fecurity from the perfon fifom 
whom they ought to have it, for the good keeping ef this 
houfe, and alfo a' fraud upon every perfon^ who dealt with 
Pykey by giving him an appearance of pofieffing 
pasty : and as there was not in thiv^ cafe the queftioti to 
be left to the jury which ufually arifes, whether a fraud 
had been praftifed on any creditor, he nonfuited- the 
Plkintiff. 


1810. 

I ^ j 

V. 

ittdCUwnii 


Vot. III. 


S 
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Beji Serjt. having on a. former day in this term 
obtained a rule nift for fctting afidc the nonfuit, and 
Entering a vcrdifi: for tlie PlaintilT for (56/. 13/. da- 
mages s 

Corfo// Serjt. fliewed caufe. He contended that inaf- 
muth as it appeared that the Plaintiff lent Fyke ^hc 
money to procure the licence, this was a cafe of grofs 
fraud : and he argued that it was fimilar to the cafe of 
Lingham v. Biggs ^ 1 Bof» Isf PtdL 82. \Heath 2LndI^aw- 
renc€y Jufticcs, both obferved that the cafe cited arofc on 
the ftatutc 21 Jac. i. r. 19. /. iiO The PlaintifI* has 
lent himfelf to a fraud in order to cheat Pjylf’s creditors, 
by making them fuppofc that the goods belonged to 
Fykey and he is now ellopped from faying that they arc 
not Pyke\* 

BeJi and Vaughan Serjts. contra. Even fuppolliig it were 
the general law, inftead of a mere regulation of the ina- 
giftrates, that the perfon llceiifed mult live in the houfc, 
it does not follow that the confequence of the infradlion 
of the law is the forfeiture of all the property which 
is put into the houfe, a confequence which would feri- 
oully affeft many perfons who put perfonal property of 
great value into hotels, in London y and cl fc where, in 
which they do not themfclves live. The vifible poflef- 
fion of goods is not fufEcient to juftify a caption : the 
iheriflF takes them at his peril : if that were fulficient, 
the l]:atute of 2 1 Jac, would have been unneccllary. It 
is, befides, a very different cafe, whether the former 
owner of goods, after felling them, even for a valuable 
confideration. Hill retains the poffeflion, or whether an 
owner originally having, and lUll retaining the property 
of the goods, commits the cuftody of them to another : 
and from Twynds cafe^ 3 Co. So, downwards, it ha^ 
never been held that the putting a man into pofleflion of 

'goods 
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goods which were not originally his, makes them a fund 
for payment of his debts ; and as for obtaining for him 
a falfe credit by the means of fuch pofleflion, the name 
which Hands upon the door of the houfc, which is 
not Pyte, but liindlvy^ could not mlflead the Defendants 
into this error ; and even all the licences, except the 
beer licence, (which was obtained in Pylds namc*only 
four days before the execution levied, and therefore 
could not be notorious,) are Hill granted in Hitidli‘y*% 
name : any one of the tradefmen who ferve tlie houfe> 
and who all give credit to the riaintiif^ not to Pyke^ 
would, upon enquiry, have told the Defendants that 
thefe were the goods, not of Pyhj but of the Plaintiff, 
wliofe houfc only tliis mull be laid to be, in an indiftr 
nient in cafe of burglary. It was not the pofl*elljon of 
the goods that induced the Plaintiff in the execution, 
to give credit to Pyke^ for the debt fubfifted three years 
before. It v/as never left to the jury whether this 
were any lliift or contrivance to caufc Pyke to be confi- 
dered as the owi:cr of tlicfc goods. 


iSio« 

Dawson 


Wood 
and Otheiy. 


Mansfield C. J. I thought at the trial that the con- 
duct of the riaintiff had not left it in his power to fay, 
:is to the creditors of Pyke^ that Pyh was not the real 
owner of thefe goods. It was nonfenfc to talk of the 
goods being lent, for the goods were to be confumed, 
not to be returned, therefore it was the fame thing as 
the Plaintiff’s telling the world, or at leull the magif- 
trates, that Pyke was the perfoii legally entitled. The 
Plaintiff is the aftual procurer of this licence, and fur- 
iiiflies money for it, and it feemed to me to ftop the 
plaintiff’s mouth, and to put it out of his power to fay* 
ihefe were not Pyids goods. I find my learned Brothers 
are of a difterent opinion. I defer to their authority, but 
cannot fay I think otherwife. 

S ^ 


Heatii 
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Heath J. I cannot agree with my Lord, it is not 
fufficient that Pyhe is the oftenfible owner of the goods, 
iffo, there would have been no need of the ftat. 2 iJac i., 
and fo to hold, would be extending that ilatutc to all 
other cafes as well as bankruptcy. The cafe of Cadogan 
V. Kenneth Convp. 4,^4., and the other cafes in the King’s 
] 3 en^i, are very diftinguifliable from this. • 

K 

Lawrence J. In the cafe of Hafelinton v. Gill^ 
2 T. R. 620., where cows were bought and fettled on 
th^ wife, it was held that they were not liable to an 
execution for the hufband’s debts. Tf there is any thing 
ip this cafe, it would be the argument tiuit the pofl'eflion 
of the goods gives Pyke a falfe credit ; but the fame ar- 
gument would hold wherever goods have been lent , 
and it has never yet been held, (unlefs where, as in 
Twyues^s cafe, the original owner has fold goods and 
retained the polTeffion, and except in cafes of bankruptcy, 
on the ftatute 21 Jac, i.,) that a perfon may not give 
the polTelfion of his goods to another. It would be of 
very great importance, for many trades are carried on 
by oftenfible perfons, where others are behind, who do 
not appear } and it has never yet been held, except in 
cafes of bankruptcy, that they are liable for the debts of 
their fervants. 


Chambre j. I am of the fame opinion. The fta- 
tute of 21 Jtic, I. would never have been made, if the 
law had been fo. 1 am of opinion with my two Bro- 
thers who fpoke laft, and it would be extending the pro- 
vifions of tliat ftatute much farther than has been hitherto 
done, to apply it to this cafe. 

Rule abfolute for entering a verdiil; for 
tlie Fiaintifi> for 66/. 13^* 
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OuLOs and Others v. Sansom. 


Nov* 22. 


was a writ of right. The demandantSy three Feme covert 
coheirefles, femes covert, fuing without their huf 
bai}ds, by their attorney, demanded certain prcmifts -in 
Leighton^ EJfex, They counted upon the feifin of Mary 
JLewis^ and averred that upon her death, for that (he 
died without ifluc of her body, the right defeended to 
John Spriggs, father of the demandants, who was coufiii 
and heir of the faid Mary, and further derived title to 
themfelves from him. The tenant demurred fpecialJy, for 
tliat it was not cxprefsly and pofitively averred and (hewn 
how John Spriggs was coufin and heir of Mary Lewis, but 
only argumentatively, whereas the coudnage of the faid 
John to the faid Mary, ought to have been direftly and 
cxprcfsly (liewn by the count. 


BlJI Serjt. in fupport of the demurrer, took a preli- 
minary objection, that femes covert could not make an 
attorney. 

Shepherd Serj. admitted he could not anfwer this ob- 
jedlion. 


Lawrence J. It is matter in abatement of the writ. 
The judgment nauft be quod breve cajfetur* 

Judgment for the tenant*. 
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Mayor of Doncaster v. Day. 


Wliat a dead ^HIS was an adlon of trcfpafs, brought by the 
witnefs has fworn mayor and corporation of Doncnjlery to try whether 

bctwet’nTeSe f^om Ihips 

parties, is evidence lying in their river, over a bank at a place called 

in the caufe, and Dochln^^IJilly which the Plaintifis claimed to be their 
may either be read - . 

from the Judge’s foil and freehold, in order to cart the goods upon a high-* 
notes, or proved way lying beyond the bank, and parallel to the river: 

upon oath by the Plahuiffs had commenced other aftions for 

notes or recollec- 
tion of any perfoii the like caufc, againil other Defendants. They had 

who heard it. proceeded to trial in this caufc ; and the verdift being ad- 
verfe to the corporation, and repugnant to the weight 
of evkleiKc, upon an application for a new' trial, the 
Court had direfted, that this caufe fliould abide the 
event of the verdift in another of the caufes, which was 
in progrefs for trial. 


Clayton Serjt. on this day prayed on behalf of the 
PlaintilTs, that if any of the wdtncffcs, many of wdiom 
were very aged, fhould die, or become unable to attend 
in the mean time, their evidences given upon‘the formeV 
occafion, might be read at the next trial. 


Mansfield C. J, You do not want a rule of Court 
for that purnofe : what a witnefs, fince dead, has fwom 
upon a trial between the fame parties, may, without 
any order of the Court, be given in evidence, cither from 
the Judge’s notes, or from notes that have been taken 
by any other perfon, who wdll fw'ear to their accu- 
racy, or the former evidence may be proved by any 
perfon who will fwear from liis memory to its having 
been given. 

Heath J. concurred in refufing the application. 
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Venn v. Warner. 


Nov. 34 * 


the commencement of this action the Plaintiff was 
calleil by liis true name of Daniel Nicholas Venn^ but 
the Defendants, both in giving baH*to the {lierifF,*and 
in putting in ball above, called the Plaintiff Chr^ian 
Nicholas Vcntiy whicli name was found in the bail re- 
cognizance ; the Plaintiff having fued in that name in 
an action againft the bail, they pleaded nul tiel record. 
The miflake being difeovered, Clayton'^ Serjt. had ob- 
tained a rule fiift for amcnuling the recognizance, and the 
fubfequent proceedings, by fubftituting the name of 
Daniel for Chri/lian. 


If bail by mif* 
take mifname in 
the recognizance 
the Plaintiff to 
whom they mean 
to be bound, the 
Court will not 
rectify the recog- 
nizance and pro- 
ceedings in an 
adlion thereon 
after ifllie joined 
on nul tiel record. 


Lens iSorjt. fliewcd caufo, upon an affidavit, which 
repelled tiu? charge made by the Plaintiff, that the bail 
had defgnodly made the inifnomcr with a view of elud- 
ing tlic refponfdiility. 


Clastcn^ contra. If no fraud was praftifed, the bail 
intended to be bail in this caufe ; and then it is only a 
clerical miil.ike, widcli tlio Court will rectify. There is 
no difpute about tlic iiicntity of tlie parties meant, nor 
any acflion pending in the Court at the fuit of any per- 
fon named Chri/lian Nicholas Vt fifty and the miflake, if 
any, originated witli the Defendant, bat if it were a 
trick of the Defendant, then the rcafon is tlie ftronger 
that he ought not to be permitted to profit by it. 

Lawrence J. It amounts tp^ this : the bail fay they 
acknowledge thcmfelvcs to be indebted to Chrijliany not 
to Daniel ; thefe arc therefore not bail in this caufc : the 
Defendants have never recognized in this aftion. 
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The Court difcharged the rule, and uppn the iiTue of 
Nul tiel record f gave judgment for the Defendants. 


Nov^ 44 . 


Harris v. Pack woo i> and Another. 


a carrier 
glv^s notice that 
he wiii not be 
accpMJitable for 
goods above the 
value of 10/. un- 

lefs entered and 


was an aefion brought againfl; the Defendants, 
who wore common Carriers, to recover the value of 
J’orty-fix pounds of filk, delivered to them in London^ to 
be carried from thence by their waggon to Coventry^ and 
never received there by the confignecs. Upon the trial 
an lAfurance paid* at Guildhall, at the fittings after the lafl: Trinity term ^ 
thep^c^h^ed Lawrence it was proved that the goods were 

for carriage, ar- delivered and booked at the warehoufe in London y from 
cording to their whence the waggon fet out, and that they were feen fafe 

who enters lilk Markel-^t reefy in the road to Coventryy but that they 

exceeding the never arrived at Coventry* That their value was 126/.; 

value of ao/, and waggon by which they were carried, formerly 

does not pay the , • 1 1 ^ 11^11 1 r / 

ififurance, cannot built With bows, and when the bows were doled, 

recover any part it was very dillicult to take a large parcel out of th& 

the goods, if loft, leaded waggon, but that for Ibme time paft thele bows 

Although the had been taken off and difconlinued, in order to make 

pnee he agn'cs to ix^ore eafy to load the waggon, and to enable it to re- 
pay for the car- ' 

ceive a larger load, but that this alteration rendered it 
an caficr matter to take out a parcel. Tlie waggon had 
alfo formerly been guarded, l)ut there had been no 
guard to attend it for the lad two years. The waggon 
ufually arrived at T'owcejler at two o’clock in the morn- 
ing, and remained there until twt^Ive at noon, in a yard, 
under the wall. It was the waggoner’s pradice on his 


riage of the iilk] 
is, oil account of 
ks fuperior value, 
higher than Uie 
ordinary price 
chaigcd for the 
carriage even of 
bulky articles. 
And although 


not provrthM’the arrival there, to call up the innkeeper, anti to go to bed 
loft hapjiened by 

^any of thofe accidents againll which the law makes him an iufiircr. 

The carrier is not bound to prove that he ufed rcalt>nable care. 

Stmh. A carrier is entitled to make a liigh- ^ charge for the fupeiior fdk attending the 
cariiagc of valuable goods, but the charge mull be rcalonable. 


himfelf. 
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himfelf. The ^Defendant relied upon his having pub- 
liflied an advertifement in November i8o8> which he 
had lent round to ail the filk-^traders who then ufed his 
waggon^ and amongft otherSi to the PlaintIfFi announc* 
ing that he would not be accountable for any package 
whatfoever above the value of 20/., unlefs entered, and 
an infurance paid, over and above the price chargod for 
carriage, according to their value, and that no fuA in- 
furance had been paid in this cafe ; tlie PlaintilF an- 
fwered this by proving a former advertifement circulated 
by the Defendant, containing fpecial terms for the car- 
riage of fdk, v/z. gs, 4^. per cwt,y while for ordinary 
bulky articles he charged 6 s. only, and he contended 
that the higher price of 9/. per included the 

premium of infurance. It was admitted, that if the 
goods had been delivered, the Plaintiff would have paid 
for them at the rate of 9/. /^d. per cwt. Some other per- 
fons paid a halfpenny per lb. of filk, bcfides the price 
of carriage, for infurance. 


t6s 

1810. 

Harris 

V. 

Packwood 
and Anotkeib 


Shepherd Serjt. for the Defendant, contended that the 
claim for infurance meant the fame thing, as if the De- 
fendants had faid, if goods are of a certain value, we 
mull receive a halfpenny more in every pound of their 
value for carrying them ; and as the Plaintiff' had not en- 
gaged to pay that, he could not make the Defendant in 
any wife refponfible for the lofs. 


Lawrence J. thought, that as a fpecific fum was paid 
for the carriage, and fonicthing was to be paid over and 
above the carriage for infurance, the w^ord infurance 
muff: be applied to thofc rifks againft which a carrier is 
bound by law to infure, mud infurer, as fire, robbers, 
armed force and the like, and that the fum required for 
infurance mud be received as the price of guarding 
againft tbofe accidents \ but that without tlic payment 

of 
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of any fuch infurance, he was fcill bound to guard 
againlt lofs by cxpofure, carelrfTnefs, driving into a river, 
OP the like *, other wife a carrier might receive the price of 
carrying the goods, and nevcvthclcfs be as carelefs as he 
picafed : in tliis cafe it did not appear tiiat the parcel was 
not loft through more negligence : there was good rea- 
fon why a carrier fliould be made acquainted with the 
value of the goods committed to him, that he might 
take the greater precaution again ft fire, or take greater 
force to refill felons ; but. here the Defendant was fatif- 
fied with the price of the carri.igc, and undertook to 
carry for that price, but claimi'd fomething further for 
infurance : what does that mean ? lui^cdy not for an in- 
furance againft his own default of duty ! It was incum- 
bent therefore on the Defendant to flicw that he took 
rcafonable care of them, not on the PlaintiiT to prove a 
negative, and that the Defendant took no care of them. 
The jury, under his dirc£lion, found a verdift for the 
Plaintiff, for 126/. damages, with liberty r^'forved to the 
Defendants to move for a ne^ trial or nonfuit as they 
might bo iidvifcd. 


Shepherd .Scijt. having accordingly in the prefont term 
obtained a rule riifi to enter a nonfuit, 

BtJ} and Vaughan Serjts. on this day fliewed caufe ; 
when Lanvrence J., upon reporting the evidence, faid, 
that at the time of the trial he had not read the cafe of 
Nkholfon V. Willafiy 5 EaJ}^ 507. In that cafe there was 
no diftiniJ^ion in the advertifernent between the price of 
carriage, and the price of infurance, but the diftincEllon 
was taken in argument, and relied on ; the Court, how- 
ever, held the Defendant not liable. Bejl contended that 
this difference in the two advertifements materially dif- 
tinguilhed the prefent cafe from that of Nicholfon v. WiU 
Ian ; here the contrail is, that a certain price fliall be 
6 pai^ 
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paid for carriage, and an infurance over and above that ; 
therefore, iiiafmuch as the contfti£l is to be taken moft 
llrongljr againft the party who words it, the price. of 
carriage is the compenfation for the labour ami diligence 
to be bellowed, and the price of infurance is the price 
for covering thofe rilks which arc purely accidental, 
f Zl.rtwm/c/’ J. In Nu'bolfojt v. VVillati it was very doubt- 
ful whether the goods had gone by any carriage.^ By 
the ftatutes 3 5// 4 JF. ^ AL c. 12., and : i G. 2. r. 28., 
the price of carriage is to be fixed by the magill rates afi 
tlicir qiiartcr-fcnions, and the latter llatutc iiifli£ls a pe- 
nalty of 5/. upon carriers wlio bring goods to London , 
for taking a higher price than is allowed by the fcllions 
of tlic county from whicli they fet out ; and this llatute 
is not, as it has been fuppofed, repealed by any fubfe- 
quent a<fl: ; but if tlicfe 11 itules be now in force, it is ini- 
poirddc that a carrier can refufe to carry goods for tlie 
price wdiich the felhons fix. \_Hciith J. It docs not ap- 
pear that any order of fcllions has been made in the 
prefen t calc.] The cafe of Oppenhdin v RtiJJl'Uy 3 Bof. 

Phil. 42., contradicis tiie pofition, that tliougli a car- 
rier cannot get rid of his whole refponfibility, he may 
vary it in any lhape that he plcafcs. All four of the 
JudgOvS tliere J'.eld, that a carrier could not create 
a lien upon the goods delivered to him for his ge- 
neral balance, becaufe he was bound by the law 
of the country to receive and carry goods for a rca- 
lonable reward. {_Lri*ivrvni'e J. That was a lien as 
agalnll the owner of the goods to whom they were con- 
figned : the Court clid not fay that the carrier could not 
have a general lien againlt the party lending the goods, 
if he were alfo the owner.] But as the law binds the car- 
rier equally to iiifure, as to caiTy, if lie cannot preferibe 
the terms on which he will carry, fo neither can he pre^ 
feribe the terms on which he will infiire : or, if he may, 
vet it is not competent to him to require p.iymeiit for 
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an infurance againft his own negligence, by which, fo 
far as appeared, this lofs was occahoned. Nay more, it 
wac the effedl of his own cupidity, for the waggon for- 
merly was advertifed as going with a light and a guard, 
and inafmuch as the Defendant had never publicly 
countermanded that advertifement, the Plaintiff had a 
right fb fuppofe that it was ftill lighted and guarded : 
he w^s alfo bound to have a waggon fccurc from theft, 
to which he has rendered it more liable by taking off the 
bows ; yet, without any notice of the alteration, 

he continued to receive^^ the fame rate of carriage as he 
did when the bows Virere there and the waggon guarded, 
which is a grofs^aud. The non-payment of the price 
of infurance cdh^iot exonerate the carrier from the duty 
of ordinary diligence and care ; if he wiflies to avail 
himfelf of his renunciation of the charafter of infurer, 
he mud fhew that the lofs happened by an infurable ac- 
cident, and not by that degree of negligence, againft 
which every man who undertakes to do any thing for 
hire, is bound to guard. The cafe of Tyly v. Moirrice^ 
Qarth. 485., and all the old cafes, arc cafes where a de- 
ceit is put upon the carrier as to the value of the goods, 
and he is relieved againft it. Laney, Cotton^ Salh, 18. 
Lord Holt C. J. fays it is a hard thing to charge a 
carrier 5 but if he fliould not be charged, ho might keep 
a corrcfpoiidence with thieves, and cheat the owner of 
his goods, and he fliould never be able to prove it.’^ 
This is not only found law, but excellent fenfe, as well 
as great authority, Lyon v. Mells^ 5 Enjl^ 430. The 
carrier had given notice that lie would not be liable 
for any damage which fhould happen to a cargo, unlefs 
it were occafioned by the want of ordinary care in the 
mafter or crew of the veflel, and in fuch cafe, he would 
pay loL per cent, upon the lofs, provided it did not ex- 
ceed the value of the veflel and freight : and that perfons 
defirous of having their goods carried free of any rifle, 

migh; 
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might have the fame fo carried by entering i|||9 an agree- 
ment for the payment of extra freight', proportionable 
to the accepted refponfibility.” Yet, where a lofs hap- 
pened by the veffel not being feaworthy, the owner was 
, very properly held liable to the whole extent of the lofs, 
though it was not one of the events in which he con- 
fented to be in any cafe nor to* any amount liable. 
Ellis V. Turner^ 8 Term Rep, 532. The Dctoidant 
endeavoured to avail himfelf of a fimilar notice, but the 
mailer of the veffel having carried the goods beyond the 
place where they were to be delivered, and at which 
flic touched and delivered a part, and the fliip being 
loft on the ulterior voyage, it was held that the owner 
was liable beyond the loL per cent, for the full amount 
of the lofs. It would be carrying the matter much 
further than the cafes have hitherto gone, to fay that bc- 
caufe a perfon docs not infure, therefore he fliall have 
no remedy for a lofs which is not occafioned by infu- 
rable perils. The contra<fl in this cafe is not very explicit, 
but it is to be expounded with at lead as much liberality 
towards the public as towards the carrier. If then it 
had been cxprcfsly worded that the Defendant would 
not be liable for any lofs incurred by the negligence of 
himfelf or his fervants, unlefs an infurance over and 
above the charge for carriage were paid, would not the 
Court rejecl thofe words, and fay that he Ihould not re- 
quire a premium for infurance againft Ioffes which might 
happen for tlio want of that care which is paid for in the 
price of carriage ? 





Pack WOOD 
and Another* 


^hepherdf contra. The cafes of Lyon v. Mellsy and 
Ellis V. Turner are not applicable ; the firft was decided 
on the ground of grofs negligence in the carrier, who 
had accepted the goods to carry, not wpon the ground 
that he might not limit his refponfibility. In the fecond 
^afe the goods were not loft in the courfe of the carriage 

which* 
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which the jpefciidant Iiad undertaken, but lie had gone 
beyond tlie point where they were to be delivered. If 
the law, that carriers may limit their refponfibility, be 
wrong, the Icgillature alone can alter it ; but it probably 
is the wifclt policy to leave things to find their own level; 
if the law fixed the fame price for goods of the higheft, 
as of^^the Icaft value, no one would be a carrier. To 
flieWjithat the law had long been fo"cllablilhcd, he cited 
Kenrick v. Egglejloii^ Aftyi 93. Tiley v. Morriqe* Gih’- 
bon V. Paynloffi 4 Burr. 2298 . Clay v. Wlllan^ IkH. Bl, 
298. I’^ci V. JMountaifij 4 EitJI 371. A warehoufe- 
keeper may be anfwcrable, for a lofs by five, if the lofs 
happens by his cfpecial grofs nrgiil/'ncf* : but in general, 
a warehoufe-man is not anfwcrable foi that fpcrics of 
Jofs. So, a carrier, like any other pcrfoji;, may be liable 
for grofs negligence, but if he makes an cfiKcial accep- 
tance of the goods, he is not liable iinleri the Plaintiff 
fhews that he is guilty of this grofi negligence. It 
would be impoffible for the Defendant ever to prove the 
negative, that he was not guilty of grofs negligence, 
Rothwell V. Davis, B. R. fittings after the lall Biajlcr 
term before Bayley J., the carrier gave notice that lie 
would not be anfwerable iinlefs ihc goods v.^ere en- 
tered, and properly paul for.’’ Nothing was paid but 
the booking, and it was held that the Plaintiff could not 
recovier. So, in this cafe, the carrier requires the goods 
to be ** entered according to their value,” which is not 
done j fo that even if all that relates to the iilfurancc be 
laid out of the queftion, ftill the Plaintiff cannot reco- 
ver. [^La*Lvrence J. No, the words arc, will not be 
anfwerable unlefs entered,” he does not fay entered 
according tp the value,” but that the infurance fliall be 
according to the value.J Clay v* Willan is in point, 
where the words were tliat he would not be anfwerable 
for goods above live pounds value, unlefs entered as fucli, 
and a penny infurance paid for each pound value. If 

the 
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the carrier were to fay he would not be accountable 
for any of his a£bs commiflivc oromillive, although they 
amount to grofs negligence, that would be an exception 
of the very thing, and the Court would not permit fuch 
a contradf ; but that is not this cafe. 


1810. 


llARltlS 


Packwood 
and Another. 


Mansfi::i.d C. J. Thefc cafes, fo d» cicled, fecjpi to 
have deciiled the prefent. However we may wiWi the 
law to be, we cannot make it dilFcrent than as we find 
it. In looking into the books, we find the fpccial ac- 
ceptance much older than I had fuppofed it to be. And 
it leads to gre.il frauds, for on account of tlic number 
of pcvfons always attending about thefe open waggon 
yards and ofiices, every perfon Handing around is ap- 
prized that this or that parcel contains watches or 
jewels to the amount of many huinlred pounds •, this is 
a great inconvenience, but liov/cvcr inconvenient it is, it 
feems that from the days of ylleyn down to tins hour, 
the cafes have again and again decided that the liability 
of a earner maybe fo rcil: mined ; tlien the qucllion is, 
Mdicthcr this lofs is within the contraft that has been 
made, and it feeins, according to one or two of the cafes, 
that it is not ; for the lollbs have been of a very fufpicious 
nature ; in one cafe, the parcel feems to have been loft, 
before it left tlic yard ; but however, as there was no 
proof here of exprefs negligence, it feems that there 
muft be a rule abfolute for a nonfuit. It would, how- 
ever, be iifelefs to pafs any fuch ftatiites to limit the 
price of carriage, if a carrier be at liberty to charge what 
he pleafes : the price muft be reafonabic. 


Heath J. was of the fame opinion. In fome wag- 
gons there are particular fafe places in the very center, 
to depofit jewels and articles of fuperior value, when they 
ftre known to be fuch. 


Lawpi'n-. i: 
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Lawrence J. I was not aware of the cafes which 
have been made ufe of, for the word infurance.” It 
is^a very foolifti word, and if the Defendants had faid, 
we will not in any cafe be liable for the goods, unlefs 
a certain fum is paid, according to the value, it would 
have been clear and intelligible ; and there is nothing 
unreifonable in a carrier requiring a greater fum, when 
he eftrrics goods of greater value, for he is to be paid 
not only for his labour in carrying, but for the rifle 
which he runs, which is greater in proportion to the 
value of the goods. I would not, however, have it un- 
der Hood that carriers are at liberty by law to charge 
whatever they pleafe : a carrier is liable by law to carry 
every thing which is brought to him, for a reafonable 
fum to be paid for the fame carriage ; and not to extort 
what he will. 


Chambre J. I am of the fame opinion. The 
fendants fay they will not be infurers, we will not 
enter into that fituation at all, unlefs we are paid ac- 
cording to the value. Therefore there muft be a non- 
fuit. 

Rule abfolute. 


AW. 26. 


Muller v . GiiRnon. 


AfteraDciend- J^RERE Serjt. had on a former day in this term ob- * 

to accept fhort no- tamed a rule w///, that the rkintilF, who was a fo- 
tice of trial, he reigner, and the captain and owner of a ftiip trading 

n”in*tiin°rendcnt coutitry to the Baltic, and back, Ihould give 

abroad, to give 
fecurity for colls. 


fccurity for the coils of the a£lion. 


Bejl Serjt. now ihewcd caufe upon two grounds, 
.Firft, on an affidavit that the Plaintiff' had frequently ' 

traded 
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traded hither, and that it was believed he would return, 
and that according to the cafe of Nelfon v. Ogle^ Ante^ 2. 
253. the Court will not compel a foreign mariner 
trading to this country, to give fecurity for cofts ; fe- 
condly, that the Plaintiff, liaving commenced this ac- 
tion for 613/. freight due to him, failed with his vef- 
fcl in Svpicmhcr lall, after which time, ihc defendant, 
on the 13th of November ^ obtained a Judge's order for 
tinis to plead, on the ufual tejins of pleading iffuably, 
and taking ihort noLicc of trial : he had fince pleaded, and 
the Plaintiff had now aftually given notice of trial, after 
all which, it was too late to alk for fecurity for cofts. 


271 


i8io» 

Muller 


OlillNON; 


Pechrvcll^ Serjt. (for wliom Fn tv had obtained the 
rule,) endeavoured to fupport it, on the ground that 
when the Plaintiff coinm.inced the acftion, he was in this 
country, and tlio lJefen<lant was therefore not then en- 
titled to alk for fecurity for cofts, and that as the Plain- 
tilV was owner of a vc'ffel in which he had failed, there 
was not the fame probability of his return as in the cafe 
of foreign mariners ferving in the ftiip.s of Briti/Jj 
owners, which were domiciled here ; and that this mo. 
tion was made before plea pleaded. 

Mansfield CJ. In 2 H.BL 593. Michelv^ Pare/ki, 
this Court decided, that after the Defendant had under- 
taken to accept Ihort notice of trial, they would not 
compel a foreigner refulent abroad to give fecurity for 
cofts. This Defendant has fo undertaken, confequcntly. 
The Rule muft be difeharged (aJ. 

{ a ) Steel v, Li»cy(i). 

Marjkall SerjL., a few terras atifoliile to (lay proceedings until 
fiiice, moved to make a rule fecurity Ihould 4>e giveu for 


VOL. III. 


(i) Ex relatione Mri. Holmes^ 

T 


coRi^ 
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cofEsr the Plaintiff being an given for the fittings after Bajfrr 

American^ refident in Pbtla- term. 

delphia* 

r The Court faid the Defendant 

Shepherd Scrjt. fhcwed for came too late, and 
caufe, that notice of trial waf Difcharged the Rule. 


9. 


Hill v. Perrott. 


Indebitatus af- 
fumpjit lies for 
goods,' which the 
Defendant had by 
fraud procured the 
Plaintiff to fell to 
an infolvent, and 
which the De- 
fendant had got- 
ten into his own 
poffeffion ; for 
he couUI hot 
fet up the falc, 
becaiifc his own 
fraud had pro- 
cured it< and the 
mere poffeflipn, 
unaccounted for> 
raiic an ajj'ump/tt 
to pay. 


J^EST moved to fet afide tiie verdift which liad 
been found in this caufe for the Plaintiff, at the 
fittings after the lail Trinity term before Mansfield C. f. 
in London^ and to enter a nonfuit. The a£lion was for 
goods fold : there were fpecial counts upon a contraft of 
the Defendant to pay for goods to be delivered at his 
requeft to Jean Meers Dacojta \ but the evidence being 
of a contraft to pay for goods to be delivered to Jfaac 
Mendez Dacofia^ thofc counts failed the Plaintiff. The 
evidence was, that goods to a gonfidcrablc amount M^cre 
looked out to be delivered to Dacfia^ for which the 
Defendant undertook to accept a bill at fix months to 
be indorfed by Dacofia. The goods were delivered to 
Dacofioy and' afterwards were found in the Defendant's 
pofleffion : the whole was a fwindling tranfa6tion, in 
which Dacofia was a mere inftrument. Dacofia was in- 
folvent, and the Defendant having become a guarantee 
for him, affifted him to buy thefe goods, which were, 
the moment after, made oyer to himfelf for his own in- 
demnity. The only count that would ferve the Plaintiff, 
was indebitati^ ajfumpftt for goods fold, upon which he 
obtained a ^ 


Bejt 



vs 


i;n THt Fii#Yt-first Year of GEORGE III. 

Serjt. on this day moved to fet afide the vetdift iSio. 
and enter a nonfuit. Whatever difficulty he might 
have in defending his client at another bar, there was 
no contraft of falc, he faid, between him and the PerRott^ 
Plaintiff. 


The Court held, that the law would imply a Qpntraft 
to pay for the goods, from •the circumiL.nce of their 
having been the Plaintiff’s property, and having come to 
the Defendant’s poffelfion, if unaccounted for ; and he 
could not be permitted to account for the poffeffion by 
fetting up the file to Dacojlay which he had himfeJf pro- 
cured by the moll: nefarious fraud, beenufe no man muft 
take atlvant.ige of his own fraud ; therefore inilebitatus 
ft£unipfit lay lor the goods, and the verJift could be fup- 
ported, and they 

Rcfafcd the Rule. 


Domville, Demandant; Kinderlev, Tenant; iVbv 32. 
C0L1.IER, Vouchee. 


Serjt. moved that a recovery might pafs, al- 
though the acknowledgement of tlie warrant of at- 
torney, wliich was taken in the F.ajl Indies ^ was not 
taken before a notary public. He moved this upon an 
affidavit, that the neceffiry deeds and a writ of dedi- 
mus potefloicnh diredled to certain officers in the fime 
regiment in which the voucliee ferved, were I 'ut out to 
Calcutiay but that at the time of thcir reaching the 


If a warrant of 
attorney for fuf- 
Jfering a recovery 
be acknowlerlged 
in a parr of the 
Kajl Indies f far 
diiiant from the 
refiden t of any 
notary puldic or 
Bi itifli nugiflrate, 
jn allidavit of the 
n r Ic rinwlot ! L'Tncnt* 


mailc bifore a Britijlt cwiful or agnnt there, will fuffic*. 
'f 2 vouchee, 
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vouchee, he was flationcd at Lucknow^ in the domi- 
nions of the Nabob of Outle^ where he executed the 
decijs, and acknowledged the warrant of attorney, 
and an adiJavit of the acknowledgment was made 
by Paris Bratf/baWy Efquire, one of the commif- 
fioners, before J.Baillie^ Efquire, the Britijb conful 
or ageijt of the Paji ' India Company, refident at the 
Court Buchnowy who was neither a notary public, 
nor a magiftratej the affidavit was not fworn before 
■a public notary 5 and the vouchee Hated, in a letter 
font back to England with the deeds, that there was no. 
notary public within eight hundred miles of the place. 
Upon enquiry at the India Houfo^ the truth of this llate- 
ment was conlirmed by the Company’s lecretary and 
chairman. 


The Court direfled that the recovery fliould pafs, upon 
firit obtaining an affidavit from the fecretary or chair- 
man of the Jlajl India Company, that there was neither any 
magiftrate vippoimed by the Company, nor public notary 
reildcnt at Luchno*w^ and provided that it Oiould be maile 
to appear that tlie acknowledgment of the warrant of 
attorney was taken before tw^o commiflioners, wliich was 
uof dilllnifly Itated upon the prefent affidavit. 
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was an aftion for money had and received, 
brought to recover back the premiums whidh the 
Plaintiff had paid to the Dcfyndant upon an mflru- 
ment or policy, dated the 15th day of Sepiember 1808, 
by which, in confuleration of forty guineas for 100/., 
and according to that rate for every greater or lefs Aim 
received of B. Aubert^ jun., the Defendant promifed to 
pay the Plaintiff the fum of money which he liad there- 
unto fiibfcribed, without any abatement whatever, in 
cafe a ccff.ition of hoflilitics between Great Britain and 
B ranee did not take place, followed up by a peace pre- 
vious to the re-commcncenient of hoflilitics, or preli- 
minaries of peace wove not figncd, on or before the ift 
day of July 1810. "i lus was fubfenbed, one thoufaiid 
BJFiilJh: premium received, 1 5 1808. 
The Defendant accompanied the general iffue with a no- 
tice of fet-ofl'. Upon the trial of this caufe at Guild- 
hall, at the fittings after Kapur tvxm iSio, before Mans^ 
field it appeared that the Defendant had teceived 

the premium, and figned tlie policy, tliat on the 31)1 of 
O^oher I H08 a commiflloii of bankruptcy iflued againfl the 


Money depofit- 
ed upon an illegsd 
wager, laid on a 
future event, may 
be ixTovered back 
again before the 
period of time has 
elapled, on the 
expiration <jf 
which tIiL* decition 
of the wager de- 
pends. 


Defendant, under which he was duly found and declared 
a bankrupt, that loon ai'terwaril ;, and before the 1 ft day of 
July x8io, the fcvoral other prrfons who had paid pre- 
miums upon fimilar policies, claimed to prove before the 
commiflioners, the amount of the premiums paid, as a 
debt due from the bankrupt’s eflate; but that the commif- 
fioncrs refufed to permit the proofs. which the 

Plaintiff thought it ufclefs to prefer his cKtSi^ and no di- 
rc£l demand was made for the rc-payment of the premi- 
ums before this aiS^tion, the declaration, in which was en- 
T 3 titled 
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ritled of JSa^er term 1810. The Defendant contended thajt 
the Plaintiff could not fucceed, becaufe if the wager 
were illegal, the parties were in pari deliftoy and the law 
would not interfere to help eitlier. For the Plaintiff it 
was anfwered, that it was competent for him at any- 
time before the event was decided on which the wager 
was to depend, to abandon the contraft, as had here 
been cfone, and in that cafe, to recover back the pre- 
mium paid : Mansfield C. J. referved the point, fub- 
jecl: to which the jury found a verdidf for the Plaintiff. 


Beji Serjt., in this term, bad obtained a rule fiift 
for fetting afide the verdict, and entciing a nonfuit. 


Shipherd and Mar^jall Serjts. on a fubfec^uent day 
(hewed caufe. Although this contraft is not drawn up 
ill the regular form of a policy, it is a contradl of wager 
on a fubjeft on wliich it was not legal to lay a wager, 
being prohibited by the flatute 14 Geo. 3. c. 48. f, i, in 
wliich the words, or any other event whatfoever,*^ go 
far beyond more life policies, as was held in the cafe of 
Roebuck V. Hamertorty Convp. 737. upon a wager on the 
fex of the Chevalier jy Eon. And the fum paid having 
been demanded back before the time had elapfed which 
was to determine tlic policy, the Plaintiff may recover 
it. All the cafes decide that it may be recovered before 
the rifk has been run, and fome even go fo far as to fay 
that it may be recovered after the event lias been de- 
cided ; though the greater number hold, that after the 
rilk has been run, the premium cannot be recovered 
back. Such arc Lowry v. Bourdieuy 2 Doug. 470., where 
Buller'i. fays, there is a found dillindUon between 
contrads t’^e^cd and executory, and if an adion is 
brought wiU^llilpw to refeind a contrad, you muft do 
it while the contrad continues executory, and then it 
can only be done on tlic terms of reftoring the other 

party 
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party to his original fituation.” Wittes} • there thouglrt 

the Plaintiff entitled to recover back the premium, al- 
though the event had happened. \_Mansjicld C. J. .No 
lofs had happened in that cafe.] The party had waited 
to fee whether a Jofs would happen or not, before he 
•refeinded the coiitraA, which was the reafon of the judg- 
ment. Andree v. Fletcher^ 2 T. i6i . 3 7 ". i?. t66. It 
was held that the premium paid for a re-afluranoe could 
jiot, after the capture had happened, be recovered back. 
Vandyck v. Heuuity i Eti/l. 96. The premium paid upon 
a policy defigned to cover a trading with an enemy’s 
country, cannot be recovered back. v. Hancock^ 

8 Term Rep. 575. Where money, dcpofitcd with a Itakc- 
holdcr upon an illegal bet, havl been paid over by the 
flakcholder to the winner with the confent of the lofer, 
and the lofer brought an nc^liou to recover it back, the 
Court held that polior cjl conditio p^Jftdentis. But in the 
cafe of Cotion v. Thu}!<md, 5 T. R, 405., it was held, 
that although the rifle was determined, yet money de- 
pofited on a bet, and Hill rejnaining in the hands of the 
ftakeholdcr, might be recovered back from him by the 
lofer. Lacnitjfade y. While ^ 7 1 l,R. 535. The Defend- 
ant received 100/. to pay 3C0/. if articles of peace were 
not fettled between England and France before the 1 1 th 
of September 1797. The PlainlifI' after that day fued on 
this agreement for the 300/., which it was held he could 
not recover, becaufc tlie wager was illegal ; but it was 
held that he might recover back his premium, the Court 
faying, that it was more cpnfonant to the principles of 
found policy and jufticc, that wherever money has been 
paid upon an illegal confidcration, it may be recovered 
back .again by the party who has thus improperly paid it, 
than^ by denying die remedy, to give jfe ft to the illegal 
contraA. [Chambre J. That do£li@p|l^8 been feveral 
times adopted in favor of opprffled perfons, but that is 
the diftin^iion.] Tappenden v. Randall^ 2 Bof. fe* PulL 

T 4 
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467. A bankrupt had paid two hundred guineas to thff 
Defendant to receive an hundred annually until the 
amount of the hop duties fliould reach ico,ooc/., and it 
wifs held tihit his affignecs might recover back the pre- 
mium paid, although tlie wager was illegal ; and Heath J. 
tlicrc adopted as found the diftindlion t.ikcn by Butler J, 
between contrails executory and executed, if taken with 
thofe modifications which he' necefiarily would have 
applied to it. Where nothing occurred of a nature too 
grofsly immoral for the Court to enter into any difeuf- 
fion of it, he thought there ought to be a locus 
tia ; and that a party fliould not be compelled againfl 
his will to adhere to the contrail. In th.e pveiVnt cafe it 
is iinnccefli'.ry to confider how tlic rights of t!ie paities 
would have flood if the ifl of Jul^ had arrived before 
the PlaintilT had refciiidcd tlie contrail,, nor whetlur in 
that event tlic doilrlnc of l.acau£'tule v. IVlltL’y or that of 
Lowry V. Bourdieu fliould liave jirevaihd : fafllcc it to 
fay, that the rcfult of all the decifions in, tl.at wlj(?re a. 
party has paid money upon a wager or policy that cannot 
be fiiftained by law, there he may refebai I'vat contrail 
before the event has happened on which tlie decifion of 
the wager depends, and no cafe contradiils niis pofition. 
There is no par diHidum in tins c.ifc, for there is no 
moral turpitude in the contrail, a diflinclion that has 
been often eflablifiicd. 


Levs and Bejl Scrjts. ron/ra. In J.cirry v. Bcu'rdhn 
only BuUerJ.<y of all the Court, takes ihc diiliiiclion hc-t 
tween contrails executory and txccutod, and he does not 
mainly rely on It, but ordy adda ii to his oilier reafons. 
I'he diftinilion however is fallacious a'", applied in the 
pvcfeiit cafcj for if a ccntracl lyC illtgal, it is void ; it is 
then no rontra|H|k cannot be faid to be olih.-r cxi-cutcd 
or executory, ^rrie ciiflir-ilion is folid as applied to 
legal contiacls, but here it makes uo dilfcrence in fuh- 

llance 
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ftance or in law at what time the PlaintifF brings his 
aftion : it is not in his option to keep alive or to refeind 
a contrail, where the law declares that no contrail fiib- 
fifls. {^Mansfieiil C. J. In Tappenden v. Randally the 
Court confidered the diftinillon between contrails ex- 
cuted and executory as cftabllflied j the Judges all make 
that didinillon \ it is not called in aid, it is the gro^md 
of their judgment j although Lord C. J. -dlf- 
tiiiguiflied allb between contracts immoral and merely 
illegal. J That lafl dillinilion may alfo well be quef- 
tioned as applicable to that cafe j for no contrail is in- 
nocent, wliich is prodnillYc of inconvenience to the 
Pviitc : but the ground of that cafe was, that up to the 
time of bringing the aillon, no difclofuro had^ been 
made of the amount of tlic I:op v{iui«?s, and that the dif- 
clofurc only was iiuonvcnlciit and therefore illegal j but 
in ihe oi Forfar v. ThacUrj^ B. R. Trin. 21 G. 3., 
afterwards in the Excdiccpacr, i 1 \ R. 57. n, (t!;c fiifl 
cafe that was determined on wagers on ihe cuntim;ati..e 
of peace or war,) the Court deteriniiicd, that lioin tlic 
nature of the fubjecl the ilihig waa iliogah [/Avf/.e J. 
It certainly was an ingredient in that judgment, that 
fuch contrails influence nicifo minds in a manner that 
may be prejudicial to the inteiehs of the country, and 
therefore arc void at common law,] d'h'* Pi.iintilf may* 
elcil, indeed, wlicther he win the cv-iit, to fee if 

the other party will voluntarli r pay him, but that is not 
a legal confideration. The PJaintiiT's only motive for 
vcpent ince in this cafe, was not the ilicgaiity of the coa- 
tra«fl, but the bankruptcy of the paym dler, whofe af- 
iignecs could not employ his ofFeiis in paying illegal 
wagers. The parties meant to contraifc on honour ; the 
PlaliitifF therefore ftill has all the Ibcurity he ever con- 
templated, the honour of the bankrupt, HWb that he 
mud ftill look for the completion of his confraft. If he 
has judged unwifcly, he xnuft abide by his choice. The 
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aOioti of Lacaujfade v. White was brought, not to rcjy 
feind, but to enforce the wager ; and it feems to have 
been Lord KtnyotCs own fuggeftion that the Plaintiff 
fhould recover back the hundred pounds premium a$ 
money had and received. That cafe certainly has not 
been a£led on fince} and in Vandyck v. HenviU Le 
Blanc J. juftly obfbrvtt- that the ground of that deteri- 
mination had been fince very much canvafTed in the cafe 
of Honvfon v. Hancocl. The law muft be a rule to 
every man ; and though it has been held for the protec- 
tion of the weak, that even where there is pqr delidlunty 
the bed policy is not to allow the ftrong to retain the 
money they have gotten, yet here the parties meet on 
equal terms, and meant to proceed without any reference 
to the law at all. What neceflity ivS there that the law 
fhould raife an ajfumpjit to pay back to you the money 
which you voluntarily and with your eyes open have 
parted with ? The circumflance of money having been 
paid over to a winner, or ftill remaining in the hands of 
a ftakeholder, makes no di/I’eronce : for if the party is 
to be fo far aided that he is to be put into the fame con- 
dition as if he had not paid the money, it is upon the 
ground that the money has paficd out of the PLiintlfl ’s 
pocket into the hands of one who has no legal right or 
confeientious demand to Iiold it. But the objedlion is, 
that where a tranfa<Slion is illegal, as this is, no party to 
it can come into a court of law and claim a benefit ; 
now to receive back the money is a benefit. It is a 
proper puniihment on the Plaintiff if he has fooliflily and 
improperly parted with his money, that he cannot again 

recover it. • 

Cur. adv. vult. 


MAN$n|^P^ J. on this day delivered the opinion 
of the Court. This is sn affion on a wager brought to 
recover back the premiums paid, and it is refilled on the 

ground 
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ground that it is an illegal wager, and that before Ae 
period at which the wager was to be determined, the 
Plaintiff claimed the nioney which he had jj^dvanced to be 
repaid. There have been many cafes cited, to prove that 
in the" cafe of payment of money on illegal tranfaflions, 
potior ejl conditio poffidentis 5 but the diftinftion is taken 
here, that the demand of the ihcney bark, before •th^ 
day, was a refeinding of the illegal contra^. Thet'e is, 
however, fome doubt on the foundnefs of that didinc- 
tion, unlefs accompanied with fome qualification, for it 
docs not clearly appear what is the period before which 
the coiitraft may be refcimled, becaufe a man may wait 
till the event of the wager can be very clearly known 
and forefeen, and may he then refeind the contraft, and 
favc his money ? However in Lowry v. Bourdieuy BuL 
hr J. took the diftindllon between a cafe where the 
event had happened, and where a man had taken his 
chance of winning, and the cafe where he ha4 not 5 and 
that diftindlion was exprefsly adopted by the Judges of 
this Court in Randall v. Tappenden^ which was moft 
clearly decided on that ground ; and fubjed): to the ob- 
fervation above made, I think there is goiill fenfe in that 
diltindlion \ and why ihould not a man fay, you and 1 
have agreed fo and fo, but the agreement is good for 
nothing ; I cannot bind you, and you cannot bind me,^ 
and therefore 1 defire, before the event happens, that yoU 
will pay me back my money : this is, in faff, a reliev- 
ing againft the effefts which an illegal contraft, perfe- 
vored in, would produce. We therefore are of opinion 
that this diftin£lion muft be fupported. But there is a 
very ftrange cafe in Mr. Lofds Reports, Walker v. Chap- 
man v. Walter ; Lord Mansfield however there feems to 
have adopted the fame do£lrine ; and by his 

expreffions as if the perfon came into <fflj|pTO)t to have 
the money back again after the event decided, but to 
refeind the illegal contrail. I muft take notice of one 

cafe, 
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cafe, a very ftrong one, reported 5 n ^ T. R., LacauJJade 
V. White j where the Court fiid, it was more confonant to 
policy, that money paid on an illegal contraft might be 
recovered back, than that it fhould be retained. That 
was a ftrong cafe certainly in favour of the prefent De- 
fendant ; but this dodlriiic is directly contrary to what 
Lotfl Kenyon C. J. faid afterwards in Ho^ufoii v. Hancock^ 
where he feems to havf* entirely forgotten Lacnujpide v. 
White, Lord Kenyon there fays, “ there is no cafe to be 
found where, when money has been aftually paid by 
one of two parties to the other upon an illegal contraft, 
both being partidpes eriminis^ an .’^iion has been main- 
tained to recover it back again.” Now this is direftly 
contrary to Lacauffade v. White ; and he afterwards fays, 
that Howfon v. Hancock is very difll^rent from that cafe, 
which he fays ^ was the cafe of a flake recovered from a 
llakeholdcr, before it had been paid over.” Lut here he 
certainly iniflook Lacaujpule v. White entirely, for there 
is no flakcholder in the cafe, nor any thing like it j and 
in I Eajiy 96., Vandych v. Htnvity it was faid by Lord 
Kenyouy that the rule had been fettled in all times, that 
where both piirtics were in pari delidoy potior ejl- conditio 
pfjJJidentis, I mention thefe cafes to flicw that the autho- 
rity of Lacau£i de v. White is very much fliaken, and 
cannot be relied on, and that wc do not decide on the 
authority of that cafe. But here the Plaintiff, before the 
time of deciding the event, refeinds the contrail, as he is 
at liberty to do. 


Rule difehargesj. 
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Steel v. Lacy, 


Nov. 26. 


was an aftlon upon a policy of infurance^ dated A neutral vcflel 

in June 18085 upon a voyage at anli from London notjeaworthy 

Riguy during ]ier flay there, and from tlicncc to the vided with^do^- 
port or ports of difeharge in Scotland^ upon the fliip Penn-- ments to prove 
fylvaniay Captain George Thomas. This caufc was fir ft 
tried at Guildhall^ before Mansfield C. J. at tlie fittings produdlionofthofe 
after Hilary term 1810, when the Plaintiff gave evidence 
of an adjuftmeiit, which being a furpfize on the Defend- captured by one 
ants, they were but inipcrfe6lly prepared to refiftj particular bclligerw 
and although they gave fuch evidence as they could, her 
the cafe was not fully before the jury, s^d a verdift demnation under 
pafled for the PlaintiiT, fubje£l to a point referved, ^ ordinance of 
whether the adjuftment were conclufivc againft the De- ^ifT^u'tral vef. 

fendant. fel beinfured on 

a voyage on which 

Marjliall h\ EnJIer tQxm 1810, obtained a rule neccffaiy^to'^car 

nlfiiox a new trial upon two grounds; ift, that the ad- fimulated papers, 

jullmcRt was a furprii^e on the Defendant; adly, that «*’der to elude 
, . 1 one of the beJli- 

the eftoa ol it was ropcilc<l by evidence on the part of gerents, whether 

the Defendant, fiiewing, by a feutence of con- penniflion to cany 

, demnation, that the Ihip, which had been reprefeijted pr^dTn fhe*^ o^* 

to the underwriters to be American^ was not furniflied licy? quare. 

with all thofe documents which either by the law of American^ 

nations or by treaty, flie ought to poflefs. ihe nature of don to Riga, w^s 

an adjuftment, he argued, was well ftated by Lord Ellen- the 

borough C. J. in the calcs of ILrbcrtw Champion, i Camph. for 

N. P. Cjf i37-> and Shepherd v. Chevuter, ibid. 174., cumftantiaJ rea- 

fons, acd, arnongfir 

others, the want of .1 fea-pa{r})ort and mufter-rolls, provided w ith falfe clear- 

ance's from Berge7i, but they were not proc^uced. Hlhlj|Svpallport would liave proved 
fho had come from Londofi, wJiich, under the .BcrZ/rt^flecree, would be a ground of 
condemnation by the French. Held that although it W'ould fubje<fl her to this rilk, 
fhe o'light not to be without tliofe documents w'hich would prove her neutrality with 
refpe^l to other belligerents. 

who 
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Cases in Michaelmas term 

who fays, it is a promife to pay, which is not biiicf- 
ing, unlefs founded on the confideration of previous 
liability. 

Mansfield C. J. It is clear to me that there was a 
furprize. If the Plaintiff means to rely upon an adjuft- 
mAit, he ought to give notice to the other party of hia 
int^tion. tAs to the other point, it feems to be clear 
that an adjuftment is not binding if it in any degree pro- 
ceeds on ipiftnke. 


Lawrence J. b is always cr»mpctent to the De- 
fendant to fhew that the adjuftment ouj^ht not to bind 
him, although it is primii facie evidence of a cafe. There 
muft be a hew trial. 


Shepherd and Bif Serjts. fiiewed caufe again ft the 
rule. 

Upon the fecoiul trial, at the fittings after Trinity term 
l8io, at Guildhall^ before Mansfield C. J., it appeared 
that the veffel infured had come from New York to 
London with a cargo of pitch, tar, and other naval llorcs ; 
from hence fhe was cliartcred from Lcmlon to Riga^ and 
back, and failed on the voyage under a BritiJlj licence ; 
while ftic was lying about two rniles from the caftle of 
Elfinenry {lie was boarded by a privateer, which carried 
her into a Danifj port ; flic was libelled in the Prize 
Court of 'Zealand as prize, and cond.enined ; the fentcnce 
of the Court was as follows : ‘‘ In this prefent caf(/ 
againft George Thomas^ who, together with the fhip Penn-- 
fylvaniaj whereof he was mafeer, has been brought to 
this place on his voyage from London^ it has been afccr- 
tainod, thatthe {lupPinnfyhania is not provided with any 
fea-paflport, whereof Cajitain Thomas has alleged as the 
reafon, that tlic pafljiort granted liim from his home 
ji ftatioir 
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ftation at New Torh^ was ftyled for a fixed voyage froiA 
New Torh to Madeira; in confequence whereof the 
North American conful at London had kept this p|tflporty 
fignifyingi according to the nature of the palTport^ it 
was indifferent whether he had it or not ; befides, he has 
exhibited in the court a certificate from the North Ame-^ 
rican conful at London^ purporting that, amongft federal 
papers, he has depofited his fea-p^port with the faid con* 
ful. Now, as the reafon alleged of the want of a pafl- 
port is infignificant, becaufc Captain Thomas ought not 
to have undertaken other or more voyages than fuch 
whereto he was authorized by his government, this 
want is alfo, (agreeably to the regulation for privateers, 
and the lawful adjudication of prizes of the 14th Sept. 
1807,-8,-9, letter c.<i) a reafon of condemnation, and 
the Court has no convenient reafon at all to deviate front 
this feverity refpe^ing the circumftanccs of the cafe in 
concrete^ being all again ft the captain. Thus, four men 
of his crew have unanimoufly declared, that two days 
previous to the feizure, in order to perfunde them at 
jElfineur to aflert that they came from Bergen^ he had 
replied to their objeftions in this behalf, that he was 
provided with clearings from Bergen^ and that he had a 
journal, conceived in fuch a manner as to make it appear 
that he came from Bergen : the remaining people of his 
crew, not confefling to have heard any fuch thing, had 
neverthelefs>not found it feafonable to deny, that at the 
time mentioned by the faid four witnefles, he hath had 
feveral of the people collected (a) in their proof ; and 
the captain, who denies to be or to have been provided 
with clearings from Bergen^ &c. has, notwithftanding, 
confefled that he hath ordered the people to fiiy that the 
fhip came from Bergen. Likewife, it is a^rtained, that 
when the captors came on board, he told them that he 
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came from Bergen^ and that he did not change this de-» 
claration previous to his appearing in the court. A 
witnefs, yet of no unqucftionable credibility, has con- 
fcantly perfevered in faying, that after the feizure, papers 
had been burnt on board ; befides, confiderable wants 
exill amongft Captain Thomases papers ; as, for in fiance, 
that fiis journal does not at all proceed from the time 
when he left ultimatclj^his pretended home, but begins 
at a voyage from Guadaloupe ; though he relates, that 
previous to that time ho had failed horn' New Tork to 
Madeira^ and from thence to Guadaloupe^ he is not pro- 
vided with any muilcr-roll ; and the igreement in writ- 
ing for the wages, made between the mailer and the 
crew at Loudotiy is not atlclled by the North American 
con fill of the faid place, whereby it might appear that 
at Icall it was with this ofnetn's knowledge that he 
undertook this voyage j further there has been found 
amongll his papers, a letter, hri\i.ig all the chara£lcrs 
of bei*»g ficHtlous, and fabi haled fv)r the purpofe of 
making it probable that it is lV,r account of the fhip's 
pretended owner he is to fail for Rg(h in order there to 
purcliafe a return cargo. We are of the opinion that the 
aforcmer.tioiied partly dccifivc and partly fufpicious data^ 
arc fullieient for to decide the faic of the {[\\^Penfifyhaniai 
and that it is nccdlefs to cijumcrate the feveral other 
fufpicious circumflanccs Mdilcli aggravate llie fame.” 
Wherefore the foiitcnce proceeded to coiidenin the vef- 
fel as prize. From tins fcntencc tlic Captain appealed 
to the High Court of Admiralty at winch 

confirmed the decree in the following terms : It is in 

confeffo that the (hip, pretcndeLl to be North American 
properly, hath no fea-paflport, in which refpe£l Captain 
Thomas hath inerted that his paflport was ilylcd for a 
.voyage from New Tor ; to Madeira ; and that the Ame^ 
ricati conful at London had retained the fame, it being of 
no avail, as to the nature of the paflport, whether the 

Defendant 
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Defendant had it or not : hence it followSi that even if 
Captain Thomas has been in pofiei&on of fuch a pail^ 
port, he hath at lead undertaken other voyages than 
thofc whereto he was authorized by his government, on 
which the paffport fo delivered could not proteA him : 
this circumftance mud, in cafu^ be fo much the more 
binding againd him, asihe other drcumdances qf the 
caufe are likewife againd him. Out of his fliip*s crew, 
four men have witneded that Captain Thomas had or- 
dered them to fay, that the fliip came from Bergen : 
befides, he declared himfelf that he had papers along 
with him, purporting that he was cleared out from the 
laid place. This circumdance is corroborated thereby, 
that Captain Thomas has confefled to have ordered them 
to fay that he came from Bergen^ which alfo he declared 
to the captors at their arrival at the fhip, though he came 
from England : to this mud be added, that the (hip’s 
journal or log-book is not commenced at her departure 
from North America^ and that (he has not been provided 
with any muder-roll, delivered or atteded by an Ame^ 
ricati officer, on account whereof and of the regulation 
for prizes, S. Q. A., the fentence of the Prize Court, as 
to the (hip’s condemnation, ought to be confirmed.” The 
evidence of Thomas the mader, who was gone out of this 
country, was read from the Judge’s notes of what he 
hAd fworn on the former trial. He depofed that the 
Ihip was an American^ that he had all regular documents 
on board, but that he believed they were all left in 
Denmark. That he had a fea^paflport and a Britijb 
licence, but that he produced neither to the Court at 
Elfineur : he did not produce the paflport, becaufe it 
would have (hewn that he came from Nenu Tork to 
England with naval dores. It was not ufual for vefleJs 
to take a paflport to go up the Baltic : he had told the 
maders of the privateers that he came from Bergen y but 
he did not produce clearances from Bergen ; he had 
VoL. HI. U fuch 
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fuch on board. He had kept tlie charter-party and the 
fea-pafl]iort. TJie American conful, being examined, 
fwore, that when the fliip failed from England he mufl. 
have been fatLsfied the due papers were in his office. 
The firfl; underwriter on the policy fwore, that he did 
not know whether, at the time of tlie fliip's failing in 
for Righ^ it was neccffiiry for a fiiip to have 
fimulated pipers, but that at prefent it was quite 
iiecellary : fevcral brokers and other witnefles proved, 
that fince the Berlin decree, the date of which was 
November 2i, 1806, a flnp could not fafely proceed to 
the Baltic • without fimulatcd papers : that no policy 
would now be underwritten without liberty to carry 
iiniulated papers \ that fome underwriters had refufed to 
fubferibe policies, becaufe the fimulatcd papers were 
not well arranged ; that no fhip could fail to Rnffla 
without firnulated papers, but that fome policies on that 
royage did, and others did not contain an exprolfion of 
the liberty to ufc them. The Defendant, as before, con- 
tended upon this evidence, that the fliip W'^as not pro- 
perly documented as an American^ and was therefore 
not feawortliy. Another ground of defence which he 
took, was, that flie had qarried firnulated papers without; 
permiffion. Mansfield C, J. put a queftion to the jury, 
whether a fliip could now fail to the Baltic without 
firnulated papers, and they gave it as their opinion tluit, 
fince the Berlin decree, fhe could not. The jury again 
found a verdi£b for the Plaintiff. 

Marfimll in this term again moved to fet afide the 
Verdift and enter a nonfult, upon both the abovemen-^ 
tioned grounds of defence. 

Shepherd and Befi Serjts. fliewed caufe. Every perfon 
who underwrites is bound to know the ufage and courfe 
#f the trade^ and the mode of carrying it oni and if he 

injures 
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infiires the voyage, every thing which is neccflary to the 
performance of the voyage is lawful under that infur- 
ance, without the perniiiTion being expreffcd. Thus, in 
the cafe of Matthie v. Pctts^ r Park, 6ed, 29., the po- 
licy was on an adventure, contraband by die revenue laws 
of SpaitZy at and from NaJJau to Catn^eachyy and at and 
from Campcachy to Najfauy and the rilk lo endure upon 
the goods until the fame fliould be difeharged and fafely 
landed : the fliip, being arrived in the bay of Campeachyy 
made fignals for barks or launches from the ftiore, which 
came off, and the goods were put on board them, but 
before they were landed, they were taken by guarda 
cojlas : and it was contended that, as the policy did not 
exprefsiy include the rifk in craft and lighters, thefe 
goods were not within it ; Lord Alvnnhy left it to the 
jury whelher it were not notorious to the underwriters 
that this was the ordinary mode of conducing that 
trade 5 for that if it were, they mufl be underllood to 
affent to it, and the jury found it was ; and upon a rule 
fiift for a new trial, the verdift, which had pafled for 
the Plaintiff, was fuRained upon this point, although it 
was loft upon the ground of a variance, becaufe tlic lofs 
was averred to be by hoftile capture, whereas it was 
occafioned by a revenue cutter. ^Lawrence J. That 
policy was, until the goods were difeharged and fafcIy 
landed.] The duty of tlie mufter was difeharged as 
foon as the goods were over the {hip’s fide. {^Alans^ 
field C. J. In the cafe of ^parronv v. Curmthersy 2 Stra, 
1236., it was held, that when the goods were delivered 
out of the {hip on board the owner’s own lighters, the 
rilk ccafed.] So here, as in MaUhic v. FutSy they are 
to be cdnlidercd as b* ing virtunlly on board the ftilp, fo 
long as they are in the courfe of being dealt with in live 
purfuaiice and performance of the voyage. It is ne- 
ceflary to the performance of tliis voyage, that the vcflel 


{houUi liave fimulatcd papers : for if, being detained hy 
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a belligerent, the mailer produces fimulated papers, Ii^ 
cfcapcs ; if he has them not, he is condemned. The 
a£ls of the ufurper of France have made fo complete a 
change in the circumftanccs of maritime commerce 
throughout RuropCy that the moiic of carrying on trade 
is entirely altered ; that which was foimerly the general 
rule is now become the exception, and that which was 
the exception is become the general rule 5 it is necef- 
fary to exprefs the exception in a contrail, it is not 
nccelTary to exprefs the general rule. It was therefore 
unnecelTary to exprefs in the policy the permiflion to 
carry fimulated papers, or to fnpprefs the genuine 
papers. It is clear law that the afluiLd need not dif- 
clofe that to the underwriter, which is notorioufly known 
to all men. It is notorious that a (liip cannot go this 
voyage without fimulated papers ; it was in proof that 
underwriters would not infurc without them. The 
Defendants knew the voyage they were infusing ; they 
knew that without thefe papers the velTel mull have been 
condemned. They knew the veflcl was an Americatt^ 
and that flie had been at L9?ulony which alone would , 
under the Berlin decree, be a ground of condemnation. 
It is immaterial, therefore, whether they were informal 
that Ihe came hither with a cargo of ftorcs contraband 
of war. This Court decided in the cafe of Toulmin v. 
Anderfoiiy antCy i. 227 ., that a maflier may take any thing 
on board which does not neccflarily incrcafc the rilkj 
unlefs it be proved that the taking it on board does 
aflually increafe the rifle. The taking thefe papers on 
board, (to fail without which would be abfolute deftruc- 
tion,) certainly does not of nccclTity incrcafc the rilk, 
nor have the jury found that it did. Law is a relation 
to things, and as times and circumilances alter, tlie law 
mull alter accordingly. Sir Bcott has declared that, 
under the prefent circumftanccs of Europe y if trade with 
the continent is to be carried on at all, it muft be carried 
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on by the aid of fimulated papers. If a licence to carry i8io. 

them be not implied, the fubfcribing a policy is equiva- 

lent to an abfolute contra£l to pay the aflured the value 

of his goods upon their arrival in France^ whither they Lacy. 

will afluredly arrive, without the aid of thefe papers. 

If he be not at liberty to carry them;^ it would amount 
to the fame thing as if the veflel were warranted Tree 
from capture by an enemy. only therefore is this 

licence implied, but it becomes an imperious duty on 
the afTured to provide fuch papers: without them the 
(hip is not fea worthy, and the adured would be guilty of 
a fraud if he were to omit them. 

Secondly, as to the abfence of genuine documents. 

If the veflbl be at liberty to carry flmulated papers, it 
neceflarily follows that the mailer is at liberty to fecrete 
all fuch genuine documents, as being contradiflory 
to the fimulated papers, would, if produced, evince the 
deception, and render his condemnation certain. It 
would alfo have appeared by the real papers, that this 
neutral veflel had been to London with a cargo of naval 
{lores, contraband of war, which would have enfured 
her condemnation. Befides, it does not appear clearly 
by the fentence, that tlie Court relied on the abfence of 
the genuine papers. The fentence fpcaks of “ partly 
d^xifive and partly fufpicious data^* without diftinguifh^ 
ing the one from the other. {^Mansfield C. J. The Court 
clearly fay, they rely on tlie want of a fea-paflport, and 
the Defendants’ own evidence {hews that they had not 
that.] No cafe has yet decided that fuch a fentence zi 
this, not adjudicating the ground of condemnation, pre- 
cludes evidence of what papers the veflel had, and what 
{he had not ; and by the evidence of the mailer it ap- 
pears, that {he had all neceflary papers ; but where occa- 
{ion required it, he was at liberty to fupprefs them, 
becaufe they would have fubjedled the Ihip to certain 
condemnation under the Berlin decreej and it does not 
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lie in the mouth of the underwriters to demand, that the 
captain fliall have papers which would bring certain 
ruin on him and on themfelves. Cejfaute rationed cejfat 
lex. It was formerly neceflary that an American or 
other neutral fliip fhould be documented as fuch. Why ? 
For her proteftion, and in order to exempt her from 
the*perils of war ; bccaufc without fuch documents fhc 
could not enjoy the be^ncfits of her neutrality when cap- 
tured by a belligerent. Formerly an American or other 
neutral fliip, duly documented, could freely pafs the 
feas ; but now, fince the Berlin decree, ihe would be 
completely dcllroyed by tliofe documents which prove 
her neutrality : they would enfure certain confifea- 
tion. The law is net fo abfurd as to pronounce al- 
ways the fame judgment upon the fame fa<Ts, when 
the reafons that make the judgment applicable to the 
facts ceafe : it makes no difference that this was a cap- 
ture, not by the French^ but by the Dancs^ for it is no- 
torious that fuice the Berlin decree, all the continent of 
Europe is regulated by the fime prarti‘'e, whether legal 
Or illegal. It was moreover both lawful and incumbent 
on the maftcr to take inoafures for his protection againfl 
French capture, the rifk moll to be dreaded of all which 
were covered by this infurance, although in the event it 
happened that the lofs was occafioned by a Danijli 
force. 

lAayJhall and Vaughan contra. There are three 

grounds of defence in this cafe. Fiilt, that tlie fl.ip had 
not fufRcient documents on board. Secondly, that the 
Dani/lj fentcnce of condemnation is conclufivc evidence 
that fhe is not, fer the purpofes of this policy, neutral, 
but enemy’s property : and thirdly, that flie had on board 
fimulated papers, without any licence cither exprefled or 
implied. I. Every l)dp pofieffes fome national characElcr, 
and it is ncceflary for her to comply with thofe regula- 
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tions which arc laid down in order, to diftinguifh her 
country ; and for want of fuch compliance (he is liable 
to be detained or confifeated. Rich v. Parker^ 7 T. ^.705. 
Bar%illai v. Leivis^ z Park^ (6 cd.) And the fen- 

tence of condemnation is dccifive evidence agaiiift her 
neutrality. Saloucci v. Woodmafs^ 2 Parhy 471. Bolton 
Gladjioney 5 EqPy 155. and antCy 2.^5. The fabrioBted 
papers found on board, the falfe journal from Guada-^ 
loupCy the fictitious account of her voyage from Bergen^ 
all of which are mentioned in the fentcnce, decifively dif- 
proved her neutral charaCtcr. It never was before fug- 
gefted that fimiilated papers might be carried without a 
licence. By the marine law of EuropCy the circumltance 
of having fictitious papers on board is a lawful ground, 
at Icaft of detention, if not of confifcatioiu Cafe of the 
IVelvjarty I Robinfufu 10 . 2 , Cafe of the Joanna PloUfty 
6 Rob. 72. Marsy 6 Rob. 79. Another ground, on 
which the Defendant miglit fafely rely in this cafe, is the 
fpoliation of p.ipors, M'hich has always been held a ground 
of detention. PJftng Sarty 2 Rob. 109., where Sir PP. 
Scett lays it down as a general rule, that as far as freight 
is concerned, the owners were legally bound by the 
mifconduct of the mailer, by the fpoliation of papers. 
It is not within the province of tlie jury to find tluit 
liniulated papers are indifpenfable to this voyage : at 
leall their verdict cannot alter the marine law of Europe. 
If they arc indifpenfable, yet they ought not to be taken 
on board, in contravention of that law', without permif- 
fion. Ihc allured were guilty of a culpable conceal- 
ment in not difcloling to the underwriters that it w'ould 
appear upon examination of the Ihip’s pali’port tliat llio 
liad come to England with naval Itores, if that were 
really a ground of condemnation ; but in truth there 
was no reafoii w'’hy the mailer fhould not produce tliefe 
papers ; the carrying goods contraband of war, is, by 
the law of nations, only a ground pf condemnation, 
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the veflel be taken^ while they are on board. [Zaw* 
rence h cc. But does not the Berlin decree confifeate 
all ihips whatever coming from London ?] Yes, tot it 
is not in evidence that that law, made by the ufurper of 
France^ has ever been adopted by any other nation ; and 
what is the received law of a foreign nation is a fa£l to 
be j^roved by evidence. The Berlin decree does not 
make the law of natiops : it never was obligatory on, 
©r adopted by, the Danes ^ Swedes y or BuJJtans ; nor was 
it the ground of this fcntcncc of condemnation, which is 
very full and elaborate, and proceeds to condemn the veflel 
on principles of general marine bw only ; the proof is, 
that although it four feveral times meil^^ons her coming 
from Lendony which under the Berlin decree would alone 
be fatal, it contains not a hint that flie was liable to con- 
demnation upon that account, {lleaih J. acc.] It was 
clear that the niaftcr did not believe the Berlin decree to 
be received in Dcnmarky by his confeflion of coming 
from London* [^Lawrence J. It is not your point to 
difprovc that thefe nations have adopted the Berlin de- 
cree, but that which you have to combat is the argument 
that the veflel being liable to capture and condemnation 
by the Frenchy under the Berlin decree, it was neceflary 
for her to be fo documented as to avoid that danger.] 
If indeed the danger of French capture were the princi- 
pal rilk in this voyage, there might be more colour for 
the argument ; but looking at the contraft between the 
parties, the nature of the voyage, and the circumdances 
of the cafe, it is evident that DaniJIj capture in the Baltic 
was peril principally to be appreliended ; and who 
can fay that if this velTel had been fairly documented as 
a neutral, (he would have been condemned in this cafe. 
Neither the pra£licc of any man, or of any defeription 
of men, nor any change of circumdances, can alter the 
general law. \_hfansjleld C. J. In the cafe of Davies 
V^Powelly Wilks j^C,y which was trefpafs for didreining 
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deer. Lord C. J. Willes fays, « The argument ah in^ 
ufitatoj though generally a very good one, does not hold 
in the prefent cafe. When the nature of things changes, 
the rules of law mull change too. When it was holden 
that deer were not diftreinable, it was, becaufe they 
were kept principally for pleafure, and not for profit, 
and were not fold and turned into money, as thfey are 
now. But now they arc becogie as much a fort of huf- 
bandry, as horfcs, cows, fheep, or any other cattle. 
Whenever they are fo, and it is univerfally known, it 
would be ridiculous to fay, that when they are kept 
merely for profit, they are not diftreinable as other 
cattle, though it has been holden that they were not fo, 
when they were kept only for pleafure.*^] There is no 
power in this country which can alter the marine law, 
except that the Icgiflature may do it fo far as regards 
our own praftice. A foreign ordinance does not con- 
ftitute a part of the law of nations. Mayne v. W alters 
a Parky { 6 cd.) 474. A French ordinance prohibited 
Dutch fliips from carrying a fupercargo belonging to any 
nation at enmity with Frcnccy and the vcflel was con- 
demned becaufe flie had on board an Engll/fj fupercargo. 
Our courts at once fliruiik from the idea of recognizing 
this ordinance as part of the law of nations, and faid it 
was an arbitrary and opprelfive regulation. Pollard v. 
Belly 8 Term Rep, 434. confirmed the fame doclrine. 

Cur, adv, vult. 


2 ^. 
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Mansfield C. J. on this day delivered the opinion of 
the Court. The queftion is, whether thePlaintiff is entitled 
to recover, or not ; if not, a nonfuit is to be entered. 
This is an infurance on a voyage to Riga ; in the policy 
there is no provifion permitting the infured to ufe emu- 
lated papers, on which there has been a great deal of 
argument, but which, in the judgment I am going to 
give, one may almoft leave out of the cafe \ and on the 
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evidence*, I tiiink it was quite improper for me to alk 
the jury wliat I did, refpedting the ncceflity of fimulated 
papers. At the fame time, I give no opinion on what 
might be the cafe, if the fame point was to arife on pro* 
per evidence; but there nniit be pretty llrong evi- 
dence of the ncceflity of flmulated papers, to induce the 
Court give fandiion to them. But the queilioii I 
alkcd was alfo improper, ^becaufe it was, as to what is 
now neceflary ; the jury too!; it for granted that the i?tr- 
lin decree was adopted in Dcnniarhy but on looking at 
the fcntence, it is pcrfe 6 lly clear that the Court in Den- 
marl did not proceed on tlie Bcril:: decree, otherwife it 
would have ijillantly pronounced a ic.nence of con- 
ilemnatioii on the finl line of it ; namely, that the 
fliip came from London ; that alone would have been 
faflicient. It is Rated on the f.ice of the feiitencc, that the 
want 01 thefea-paflport was a ground of condemnation, and 
that the Co’irt liad no convenient, (meaning no fuificient) 
reafon, to depart from this R verity, the clrcumftanccs in 
fonercto being all againlt the cin/iain. For tlic reafon 
I have in.'nlloned, it is m.niifelt tlmt the Berlin decree 
could not fubfill in D.nhUiriy and il- :r being fo, the 
fh’p is in the common Rate of an Auurican fliip, which 
therefore ought to be documented, as a neutral fliip : 
it is quite ridiculous to talk of this fliip being an Arne- 
ri'cjUy if flic is not to be docuinenlcd as an American 
fliip. We are of opinion thcrefl-rc that the Rule inuft 
be ablolute for a 
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No-v, 26. 


was an action upon a policy of infurance, at 
and from Surinam to London, Upon the ^rxal of 
the caufe at Guildhall ^ at the .fittings after Trinity term 
i8ro, before Mansfield C. J., it appeared, that the velTcl 
arrived at Surinam^ and lay there a conliderable lime 
b(‘fore file failed, during which flic took in a cargo of 
goods, of the wduc of 6000/. She failed on the heme 
ward voyage on the ift of Augitfl i8o3, but before flie 
got down to Bvaani^ point, at the mouth of the SurU 
nam river, flie grounded and was loft. The defence fet 
up by the underwriters, was, that the veflcl was not 
feaworthy 5 it was proved that the vcflel broke ground 
without a fufTicicnt complement of men for the voyage, 
and that flic was leaky ; the PlaintifF endeavoured to 
fiicw, that the damage had been occafioncd by acciden- 
tally ftriking on nn anchor in the Surinam river ; but 
fomc witnefles proved that the fliip’s timbers were rot- 
ten, whereupon Bifi Serjt., for the Plaintiff, faid, he 
would admit that flic was not feaworthy, and would 
take his vordid only for a return of tlic premium, and 
accordingly, without the cafe being fummed up to 
the jury, a vciilid: pafled generally for the Defendant, 
upon the counts on the policy, without the jury fpe- 
cially fhuling wliat was the defe£l which rendered the 
vefTcl unlit for the voyage. 


A fhip is fea- 
worlhy, if fhe is 
fufficieutly fur- 
nilhed for the fer- 
vice in which Ihe 
is for the prefent 
time engaged. 

Therefoi*e, a 
fhip much out of 
repair iy feaworthy 
in harbour, and is 
prole(5led under 
the word “ at.’* 

And as a full 
complement of 
men is not ncccf- 
firy in haibour, 
fhe docs not ceafe 
to be feaworthy 
for want of a crew 
till ihe fails on the 
voyage without a 
crew. 

If a fliip^ fea- 
worthy to lie in 
port, fails without 
being rendered 
feaworthy for the 
voyage, upon a 
policy “ at and 
from,” there can 
be no return of 
premium. 


Shepherd Serjt. in this term obtained a rule nifi to fet 
afide the verdiG and enter a nonfuit, upon the ground 
that the policy being “ at and from Surinam the flilp 
was covered bjr the policy while flic was there, for that 
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the (hip, though very defective in point of repair, or 
though deftitute of hands, was fufEciently feaworthy to 
He alongfide of a quay in a river, and that if (he were 
feaworthy for the place and fervice in which (he was then 
engaged, the policy attaclied on her while (lie was in 
that port, and the rifk having once commenced, this was 
not a ciife in which the premium could be apportioned, 
but that the benefit of the policy became forfeited fo 
foon as the fliip proceeded on a fervico for which Ihe had 
not been previoufly rendered feaworthy, and the pre- 
mium remained entire to tlic Defendant. 

^LwAyaughan Serjt'^. now fhewed caufe. If the 
Plaintiff meant to put Ids cafe upon the deficiency of 
men only, he fliould have diftinflly put it fo to. the jury; 
but after they have found a general verdift, the Plaintiff 
cannot feparate the fafts, and fiiy the fhip was feaworthy 
“ at” Surinam^ but not feaworthy ** from” thence* 
The complement of men might be fuflicient at the port, 
although it was not fufiicicnt to fail from thence, but if 
the fabric of the fliip was not feaworthy for the voyage, 
it was not feaworthy at” Surinam^ for it was not 
repaired there. \_Lam)rencc J. Suppofe the veflel had 
been burnt in the harbour at Surinam^ would not the 
Plaintiff have been entitled to recover as for a total lofs ? 
It is not neceflary that at the time of the contradi the vef- 
fcl fliould be feaworthy for the voyage ; fiippofo a fhip 
repairing is burnt, would flie not be on the policy under 
the word ** at” i The condition that flie fliall be fca- 
worthy for the voyage does not attach till her failing.} 
The jury having generally found that the fhip Is not 
feaworthy, the Plaintiff is entitled to a return of premium. 
The judgment of Lawrence J. in the cafe of Chrijlie v, 
Secretan^ 8 J. -R. 198. is llrong to this effedl. As to 
the defeft of fcameu, at the very time of the lofs, the 
captain was on fhore endeavouring to get more feamen, 
find die veflel had not proceeded on h^r voyage to the 
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point where it became neceiTary to take on board the 
full complement. [^Mansfeld C. J. denied that there 
was any evidence given of an intention to take on 
board more feamen.] 


iSio. 


Annex 


•V* 

WoODMAir. 


Shepherd and Serjts., in fupporr of the rule, 

infifted that the jury were clearly* fatisfied of the defici 
ency in the complement of njen, and that their verdift 
proceeded upon that ground. That defe£b did not 
arife till ihe left the port ; and unlefs it had appeared 
that the vefTel was fo rotten that fhe was unfit to lie in 
harbouri the policy had attaclied long before the defi* 
ciency of men arofe, and there could be no return of 
premium. The Ihipj although in want of repairs, was, 
without receiving any repairs, protected by the policy 
whilfl in the port. 

Mansfield C. J. This is a queftion in fad about the 
cofts, but there was very little difcullion at the trial on 
the latter points. The quefiion is, whether on an infu* 
ranee at and from Surinam, the fads of this cafe en- 
title the Plaintiff to a return of premium. Now if the 
(liip failed without a fufiicient number of men, certainly 
they do not. This cafe never went to the jury, but I 
believe they were perfedly clear on both grounds ; as 
to the number of men, they certainly were. But with 
refped to the other point, here is the (hip kept a month 
at Surinam, in loading, and to all appearance, in the 
judgment of mankind, certainly feaworthy, and if flie 
had been funk or burnt there, the underwriters could 
have made no defence. And it would be very ftrange 
if this Plaintiff can fay, on its being proved that the fliip 
was not feaworthy when fhe finally failed, that there- 
fore the fcaworthinefs (hall be carried back to the time of 
her arrival at Surinam. 


Rule abfolute for a Nonfuit. 
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The warrant of 
attoriiL'y to rulTtr a 
rccovciy of lands 
in a county pala- 
tin»s cannot be 
takf 11 before an 
attorney of the 
Palatinate Court of 
Great Seflioiis. 


Blagrave, Demandant ; Owen, Tenant ; 
Blag RAVE s^nd Others, Vouchees. 

^ELLON Serjt. moved that a recovery might pafs 
as df tins term. The warrant of attorney acknow- 
ledged by one of the vouchees, was taken before two 
commiflloners, one of whom was deferibed in the af- 
fidavit ns an attorney of His Majefty’s Court of Great 
Seffions at Crty?tr : the other was an attorney of one of 
His Majefty’s courts at Wejlmtnjler^ The rule of court, 
Mtch, 39 G. 3. requires that no fine or recovery fliall 
pafs, unlefs the taking of the warrants of attorney fhall 
be before a Judge or Serjeant, or unlefs an affidavit be 
made and filed, flaring that the commiflloners taking 
the fame, arc eitlicr barriflcrs of five years fl inding, or 
folicitors, or attorneys, of fome of the courts of Weji^ 
vn*lPier-HnlU the Judges of the Court of Seflion or 
Exchequer, or Advocates, or Clerks to the Signet, of five 
years (landing, in Scollincu I’mt this rule, he faid, ap- 
plied only to recoveries jufl'ered of lands in England ; 
and the premifes in the prefent cafe were in the county 
palatine of Chcjler^ which, he argued, was not within 
the rcafon of the rul^', aucl was not, for this purpofe, 
fjiififi EfiglamU The Court wore unanimous that Chefer 
was in England^ and ndafeJ either to let the recovery 
pafs as of this term, or to let the tcnaii:’s appearance be 
reconled as of this term, dc bene cjfe^ which he next 
prayed for. 
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''I'HIS was an aclion upon a policy of infurancc ef- 
fcftcd by the Plaintiffs, therein declared to be agents, 
upon fpccic or bullion, by any one or more of liis 
Majelty’s fhips, luff or not loll, at and from Jamatca to 
England, The intereft was Averred to be in James 
Aiichie aiivl Co. Upon tlic trial of this caufe, at the 
fittings after the laft Triniiy term, at Guildhall^ before 
Mansfield C. J., a bill of lading was offered in evidence, 
figned by Lieutenant Lanvrencfy the commanding officer 
of His Majeffy’s fchooner the Rooky of eight guns and 
twcr.ty-live men, accompanied with proof of his death 
■and IvaJi^I-wriiing. In the margin was written. Bill of 
lading for I2>cc3 dollars, dated i 2 t\\Aiigufi 1808, under 
wliich v/civ copied the marks of the feveral chefts, am! 
their numbers and contents, deferibing them at contain- 
ing 2,000 dollars each. The body of the bill of lading 
exprelfcd to be fiiippcd in good order by Ddlavy 
Aitchie and Co,, in ainl upon the good fchooner called 
the Rc:ky fix boxes, containing 12,000 dollar?, being 
marked and luimbcrcd as in the margin, to be delivered 
at Lond.n^ (tlie a< 5 f of God, tlie King’s en<‘mic.'^, fire and 
all and every other the dangers of the feas, rivers, and 
navigation, of wlialevcr nature and Lind excepted,) uiUo 
Mcffis. James Auchle and Co., or to their affigns, they 


A bill of lading, 
figned by a matter 
of a vefiel, lince 
deceafed,for goods 
to be delivered to 
a ronfignec or his 
affignp, he paying 
freiglit, is adinifi- 
fible as evidence 
of the ctMifignee 
having an nifur- 
able interefl in the 
goods- Per Ztfw- 
rettce J. 

But if the maf- 
ter guards his ac- 
knowledgment 
by faying, « con- 
tents unknown,” 
f'» ihat he does not 
cliarge hitnfelf 
with the receipt of 
any goods in par- 
ticular, the bill of 
lading alone is not 
evidence, cither of 
the quantity of 
the goods, or cf 
properly in th^ 
confignee- 


piiying 


frciolit. In wltncfs whcrcuf tlic mailer or 


purfor of the faid fcliooner had affirmed to four bills of 
lading of like tcMior. This inflrument was figned, 
“ contents unknown, James Lanvrencey Lieutenant.” 


The Rook was taken on the homeward paffage by a very 
fuperior force, after a molt gallant refiftance, in which 
Lieutenant La^wrcncoy and four-fifths of his crew were 
flain, and the furvivors taken prifoaers. ThePLiintiffs pro- 
duced 
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duced no other proof of the contents of the chefts, 
nor of intereft in James Auchie and 'Co. than this bill 
of lading. At the trial no attention was paid to the 
proteft of the mafter^ figned at the bottop^ contents 
unknown but upon the whole efFcA of the indru- 
ment it was contended .that it was no proof that the 
property was put on board » or that it belonged to James 
Auchie: and the Chief Judice being of that opinion^ 
rejedlcd the evidence^ and diredied a Nonfuit. 

Shepherd Serjt. in this term obtained a rule nift for 
a new trials upon the ground that this evidence ougiit 
to have been received, it being fiinilar to the entries of 
bailiffs in their accounts, and other entries whereby 
perfons charge themfclves, which are admitted as evi- 
dence of the fadls which they date. The deceafed mud 
be confidered as a deward for his owners. \^Mans- 
field C. J. thought that the cafe of entries made by a 
dead vicar or reftor, which the Court of Exchequer 
had long been in the habit of receiving, as evidence in 
^ favour of his fucceflbr, might be analogous.] 

Lens and Vaughan Scrjts. on a former day in this 
term (hewed caufe. They didinguifhed this from the 
cafe of a bailiff charging hlmfelf. They did not objefl 
to the bill of lading being received as evidence that the 
goods were put on board the vcffel, but they objected 
to the ulterior ufe intended to be made of it, as decla- 
ratory of the perfons in whom the property was vefted. 
But even admitting that any declaration made between 
the confignor and the matter would be evidence, this 
paper does not contain any declaration in whom the 
property is, for it is merely an undertaking to deliver to 
James Auchie and Co., or their affigns, fo that whether 
the dollars belong to James Auchie and Co., or to DcU 
tar^ Auchie and Co. or to any other, does not by this 
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paper appear. It is only evidence that the deceafed 
mafler undertook to render an account to James Auchie 
and Co. The entry of a bailiff is only evidence of the 
precife faft that the tenant does pay rent for that land, 
it proves nothing further. That too is an excepted 
cafe, and no analogy can be drawn from excepted cafes, 
it would only be extending the exception. [Healb J. 
Does not the inafter charge himfelf in this cafe with 
the receipt of the dollars ?] Yes, but the paper only 
proves that he received them from Dellar Auchie to be 
delivered to James Auchie it does not prove in which 
of the two the property is veiled. [Lawrence J. You 
admit that in an a£lion againll third perfons, this bill of 
lading would have been evidence of the receipt of the 
dollars by the mailer : would it not then have been 
equally evidence of property in the confignee in an 
a£lion of trover for them againll a third perfon, and 
not againll tlie captain only ? Could James Auchie (to 
whom, or whofe affigns, the mailer undertakes to deliver 
the dollars,) alfign them, if he had no property in them.] 
The authorities wore very much conlidercd in the late 
cafe of Higham v. Ridgeway y 10 Eafly 109. But it is not 
fuflicient for the purpofe of the prefent aftioii, that this 
would be evidence to enable James Auchie to recover in 
trover : in the cafes of Camden v. Anderfotiy 5 Term 
Rep. 712, and Lucena v. Crawfordy 3 Bof. ^ Full. 75. 
it was held that a perfon mull have cither the legal or 
the equitable title to goods, to enable him to fupport a 
policy of iiifurancc, fo that this paper may be evidence 
of a lefs than an Infurable interell in James Auchie. 
[Chambre J. I fee in the margin, the words ** contents 
unknown it feems that the lieutenant who ligned thivS^ 
would not charge himfelf with any thing, and would 
not be accountable. Mansfield C. J. Thofe words 
were not read or noticed at the trial. If the mailer 
VoL* III< X qualifies 
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1810. qualifies his acknowledgment^ by the words contcn1|| 
^ DDOw^ unknown, he acknowledges nothing.] 

Parky. Shepherd and Bejl Serjts., contra. The principle on 

which the admiffions of perfons againil thcmfelves are 
evidence, is not confined to written entries. Proof of a 
deckiration made by a man now dead, or proof of a 
written entry made by^ him, are alike tantamount to his 
being, if alive, called into the witnefs box, and faying, I 
received thefe boxes of dollars, contents as per margin, 
and I received them for the ufe of James Anchie, In 
the cafe of Mac Aiedre^w Bell^ i Efp, 373-> Lord 
Kenyon held that the admifiion of tli" mailer of a vcflel 
put into the witnefs box of his fignature to a bill of lad- 
ing configncd to the PlaintilF, was proof of interell in 
the PlaintilF upon a policy of alTuraiicc. ’ The cafe of 
a fteward is only exempli gratia^ but entries are often 
evidence not only againft, but for the maker. In the 
ordinary cafe of a bond, more than twenty years old* 
the obligor charges himfclf, by indorfement, with re- 
ceipt of the interell, but this is fo ftrongly evidence for 
himfclf, that it will, at a fubfequent period, rebut the 
prefumption of payment, becaufe the PlaintilF is in the 
like cafe as a dead man, and cannot be called as a 
witnefs. 

Cur. adv. vult. 

On this day the Court declared that the words, con- 
tents unknown,” rendered the bill of lading no declara- 
tion of what the chclls of dollars contained : it w^as 
therefore no evidence at all, and they 

Difchargcd the Rule. 
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Wilson -y. Serres. Nov.% 6 . 

J^J^ARSHALL Scrjt. having obtained a rule nift If a PlaintllT 

to difchargc the Defendant, who was a married arrefts 

• •a man-ied woman, 

woman, out of cuftody, the Court will 

• make him pay 

Bejl Serjt. fliewed caufe, upon an afEdavit that flie 
eontraftcd for the purchafe of furniture, (for the price 
of which this a£fion was brought,) as a fingle woman ; 
and that when fhe difclofed that (lie was married, (lie alfo 
ftated that flte was feparated from her hufband, and had 
eflates fettled to her own fcparate ufe, and was an- 
fwcrablc for payment of her own debts, and actually 
gave a bill of exchange for the amount of the debt, 
which was diflionoured. 

MarJljall^ in fupport of his rule. The Plaintiff 
knew fhe was married when he arrefted her. 

The Court held that as he knew fhe was married, the 
taking a bill of exchange, and the arrcfl, were very 
wrong, and therefore made the 

Rule Abfolutc with Cofts. 


Gibbb ‘u. Merrill. Nov. ay: 

^ITIE Plaintiff declared on a bill of exchange, drawn In nffumpjlt a 

by himfelf, and direfled to the. Defendant, by abaamient 

t ^ 1 Turn- 1, / ^ that the Dcfciid- 

and under the firm and defcnption of J^le^lrs. Merrill 2nt made the pro- 

niife jointly with 

another, is fupported by evidence that the promife was made by the Defendant jointly 
with an infant. 

It is for the PlaintifT to plead and prove that the infant has avoided liis promife, if 
he would reduce the joint contra^ to a foie coDtra<ft. 

X 2 


and 
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anti Le Blomli Londcn^* which bill the Defendant after** 
wards accepted. The Defendant pleaded in abatement, 
that the fuppofed promife, if any fuch was made, was 
made by the Defendant and one Robert he Blond^ jointly, 
and not by the Defendant folely, wliich li. Le 
was ftill alive. The Plaintiff replied, that tlie promife 
was«made by the Defendant folely, and not by the De- 
fondaju and Robert Le Blond jointly, whereon tlie De- 
fendant joined iffue. Upon the trial of tliis iffuc, 
at Gulldi^iill^ at the finings after Trinity term, iBio, 
before Mansjiild C. J., it was proved that R. Le Blend 
was jiaity to llie bill, but th-tt he was an infant : the 
bill was accepted for the price ui poods fold by the 
I^lainfiff to the Defendant and Le Blonde who w’cee 
partners in trade. Le Blonde being called, proved that 
he had never relciinlcd the contradl. The jury found a 
vordifi- for the Plaiutiff. 

Shff bcyd Serjt, in this term obtained a rule tiift for a 
new iriiil, upon the ground, timt R. Le Blond did 
proiiiife, although his promife was voiilablo, and that 
it WAS proved that he had not .avoiileil his promife. 

Lef?.y Serjt. on a fubfequont day fiiCM^cd caufe. Thii 
is not a mere iiTue on the fict whether this bill were 
figned by the Defendant only, or by tiic Defendant and 
Robert Le Blond jointly, which can be decided by look- 
ing at the face of the bill ; if this be not in law^ the 
coiitracl: of the infant, it may be pleaded as the contradk 
of the adult party alone. It is not the Icfs the contraft 
of the Defendant alone, bccaufe another perfon has 
joined in it, whom the law will not permit to contradl ; 
when the fa£l of infancy is cllahliflied, the infant 
ceafes to be a ioint-contradfor : the iffue therefore is 
rightly drawm, and proved according to its legal effeft, 

3 Chandler v. Varies and Dankeu In an aftion 

7 
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of affumffn againft two, upon the general illue pleaded, 
the Plaintiff entered a nolle projtqui againft one, who 
was an infant ; and at the trial, Lord Kenyon C. J. held, 
that having declared upon a joint-contraft, he could not 
reewer againft one Defendant only, when it was dif- 
clofcd that the other was an infant. Jnff'ray v. Freebmrny 
Wilfony £ 5 * lilrxh. 5 Efp. 47. Ajjttmpju on a pFomife 
to carry the Defendant Black pleaded infancy, 

on which the Plaintiff entered a mile p^^/equi as to her. 
The other Defendants pleaded, that they, together with 
the Defendant Blacky did not undertake. Upon the 
trial. Lord Ellcnborough C. J., on the authority of 
Chandlery. ParkeSy nonfuited the riaintiff Trueman y. 
Hurfty I T, R, 40., held that an a£ilion on an account 
ftated, docs not lie agniidl an infant. rlfcaA i. In 
Carth. i6Q,y H'^illiams v iLiyyiJlrty it was held tint it 
w'as a good plea in har tc» an aclion upon a bill of ex- 
change, though drawn by a trader, that he was an in- 
fant. Lawrence J. In Trueman v. Hnrjly the Court 
only held that the infant fliould not be bound by the 
admlflion ho had n?.Klc during infancy, that the note 
was given for neccllarics.J The judgniciit proceeds on 
the form of the count, tliat a Pl.iintiiT can only recover 
againll an infiint upon a count .c\pi*efsly fiamed for 
iieccflaries found- \^La*ivrcnce J. No count eyc?r ex- 
prefsiy ftates that tlic Dcfciidanc is an infant.J 
I CiipnpL WilViamfon v. IValiSy infancy being 

pleaded to an adlion againll the acceptor of a bill, the 
Defendant replied, it was accepted for neteflaries, and 
. Mansfield C. J. tliougbt the aclion could not be main- 
tained, and tliat the replication ought to have been 
demurred to, becaufc an infant could not be liable as 
the acceptor of a bill. The argument for the Defendant 
is, that no third perfon can clc£I for the infant whether 
he fhall refeind his contraft, and that he has not made 
tliat eleflion himfelf ; but that argument is grounded 
X 3 
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on the erroneous pofition, that a bill of exchange given 
by an infant, is not void, but merely voidable ; and 
at the trial Taylor Croher^ 4 Efp. 187., was cited. 
But the cafe in Cartkew fliew's that it is abfolutcly void. 
There is a diftindtion taken between bonds and fingle 
bills, becaufe the bond his its operation by delivery, and 
therefore it ihall take ellcCt, unlefs infancy be pleaded 
to avoid it. Er/JJlI v. JLtT, 1 Lev, 86. 

Shepherd and Bijl Sorjls. contra. The ifluc was 
proved with the i)ofondant. An infant is capable of 
contra£>ing : he may aioul the contract, but he alfo 
may, wJicn lie becomes of age, conf-m it ; if he cou- 
tra<f-ts for ncceilaries, even during infancy, it is a com- 
plete binding contrail ; and tlie cafes cited for the 
PlaiiitiiT are coiifonaiit to this doctrine : the infant may 
bind hinifclf for iieccflarics, he cannot bind himfclf by 
any new contract arifing out of the contrail for nccef- 
farics, as a bill, &c.: he may avoid it. The cafe put, of 
a bond, is conclulive for the Plaintiff; for if the con- 
tract of an infant were ipfofaclo void, he might give in- 
fancy in cvidcr.ce on the plea of mn ejl fadum^ but that 
is nt.Ycr permitted. Every thing which avoids a deed 
fx p'JJ m\x\\ be fpecially pleaded: infancy mult be 
pleaded to a bond, and it is not long fincc the praitice 
ccafcd of pleading infancy fpccially in ailions of af» 
finnpfit, A promife by an infant is not a nullity ; it is 
at all times a good confideration to fuilain a promife 
by another perfon to the infant. The promife of a 
feme covert is not fuch a confideration. \_Mans^ 
field C. J. ncc.^ This marks the diftinftioji between 
a void and a voidable contracfl. Holt v. Clareaciciix, 

2 Str, 938., JJfumpfit on a breach of promife of mar- 
riage : the Dcfendint pleaded that at the time of the 
promife the Plaintiff was an infant of fifteen years, to 
which plea ilie Plaintiff* demurred, and it was urged that 

5 it 
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it was nudum paBum^ bccaufc the infant had the right 
of difagrccing to the contra£l at full age, and therefore 
her promife could be no confideration for the Defen- 
dant’s promife : but Holt C. J. held the pron^ife to be 
not void, but only voidable at the eleftion of the infant, 
but that the party with whom an infant contracts has 
not this eleftion, but is bound in afl evt iits, and ^ludg- 
ment was given for the Plaintiff upon the demurrer. 
But if the promife of an infant were abfolutcly void, it 
could be no confideration for the promife of another. 
\^MamficldC. J. I do not know that; an obligation in 
honour is a confideration for a promife, though the ho- 
norary obligation cannot be enforced.] If there is no- 
thing but an lionorary obligation on the one fide, and a 
legal obligation on the other, the honorary obligation is 
nothing, and cannot be enforced : there mull be a pro- 
mife founded on it : but there is in this cafe the promife 
of the infant, voidable but not void. That which is 
void is nothing, it docs not exift : that which is 
voidable, may be rendered null by fome fubfequent aft 
by the infant himfcif only, but it is alfo capable of con- 
firmation by him. That which docs not exift is not ca- 
pable of confirmation. Perhaps even after the caufc is 
<iecidcd on that ground, tlic infant may confirm his pro- 
rnife. It miglit liave bei*n competent to the Plaintiif to 
fhew in plca<!ing, if the cafe had been fuch, that the 
Defendant promifed jointly with another, who was an 
infant, and that the infant had fince avoided his contract, 
fo that the Defendant continued liable alone ; and it is 
important that it fliouhl be fo pleaded, for many cafes 
happened in which the infant has afterwards rati- 
fied the contraft, but it is not true that the Defendant 
originally promifed alone. C. J. Shall the De- 

fendant, wlio, if the otlicr party to the bill be an infant, 
has praftifed a grofs fraud on the PJaintifl’, in pafling to 
him a bill, to which he has procured an infant to fer 
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his name, be permitted to take the obje£lion Pj It doe> 
not follow that the Defendant is guilty of a fraud in 
fo doing : it is not of neceflity that he knew the other 
was an infant ; the infant may, when he comes of age, 
ratify the contrafl ; but if he avoids it, that does not the 
more prove it to have been a void contradt in the com- 
menuement. But stt all events it is not competent for a 
ftrangcr to come in and fay that the con t raft made by 
the infant is void in law. If the infant declares he docs 
not chufc to make the objeftion of infancy, and to call for 
the proteftion of the law, another cannot do it for him. 
Taylor v. Crohr^ 4 Efp. 187. Jijpmpfit againft the acceptor 
on a bill drawn hy EversJieldwnAJoncsy p?vable to the draw- 
ers, and by them indorfed to Sizelatidy and by him to the 
PlaintilF. The Defendant proved that both the drawers 
were under age, and that they delivered the bill to Size^ 
land to be difeounted, who had miftpplied the money to 
his own ufe. Eversfiehl had demanded the bill from the 
Plaintiff, who refufed to give it up. The Defendant con- 
tended that under ihefe circumflances the note was void, 
but Lord Ellenhorough C. J. thought, that if the adlion 
were againft the drawers, tlicre might be weight in the 
objeftion ; for they might claim from the Court the pro- 
teftion of their infancy \ but that tliough the Defendant 
derived title under them, the note was not to be confi- 
defed as void in his hands, bccaufe the infants might 
poffibly make thcmfelves liable by a fiibfcqucnt coniir- 
mation of their engagement, after full age. If ihc Plain- 
tiff may not now declare upon the joint contraft and 
recover, it would follow that if, after the infant came 
of age and confirmed Ins contraft, tlie Plaintiff fliouJd 
ftill fuc the other Defendant only, that Defendant 
would have no right to infill that the joint coii- 
fraftor ought alfp to be fued along with hin.felf, but 
would be put to his feparate aftion afterwards for con- 
tribution. 


Lcn$ 
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Lens replied, upon the cafe of Holt v. ClarcnrieuK^ 
that the PlaintitT did not brinj^ that aftion until after 
flic had attained tw':nty-onc years, and cor\ firmed her 
contradl: \ the Plaint iff in tliis cafe, if he would have 
the contrail: not void, might have waited till Le Blond 
has attained tw(Mity-one, and feen whether he ^wonld 
confirm this contraft ; but in the iidean hme he en- 
titled to fue only the Defendant. 

Cur* adv, vtdtm 


1810. 

Giwas 


MfiKRlIX* 


Upon this day, Mansfield C. J. (in the ab fence of the 
reporter,) gave judgment (a). 

If tlie Defendant atul Le Blond h id both been fued and 
had pleaded non ajfunipfity the verdict mull have been for 
the Defendant, beciiufc the contrail is voiil as ag.iinfl: 
o»ic. It is a grofs fraud if tlic Defendant ki:cw the 
other to be an infant, but I am afraid tlie cafes are in 
favour of the Defendant. The Plaintiff has not taken 
the right courfc to enforce the bill. 1 never could uu- 
derftand the rule of law that an infant’s contradl was not 
void, but voidable. The rule that he is liable for necef- 
fiiries, is plain enough : but it does not focm clear, in 
other cafes, in what manner he is to avoid his contradl. 
He may do it, indeed, by plea, but it docs not feem 
ncccffary tliat he fhould do any previous adl to avoid it. 
It feems, however, that the contradl is not void, till the 
infant fays that it is void. If it is not void, on this plea 
in abatement, we cannot fay tliat the contradl was not 
made by two perfons. Therefore the vonlidl is wrong. 
According to a cafe in 'l Vin. Abr. p, 6^. tit. J^irns^ 
Joinder y ( 1 ). d.) pL 8., which cites Bro. Ab. Dcfte 191. 
{perperam 190) (/^), the Plaintiff fhould have replied that 

the 

(«) J?.v relatione Servientis DEBT on bond by theAb* 
Peck<ivelL hot of />., who lliews that the 

{h) The cafe in Bro. Ah* bond was made to liimfeJf and to 
Lette i(^\,{pcrperam as J*N*y and that J* N* was his 

follows : couunuigii at tlic time, &c. ; and 

there- 
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the other joint contraftor was an infant, and the De- 
fendant muft cither have admitted it, or denied it. 

Rulp abfolutc for new trial. 

Lfftj then obtained a rule nifi for liberty to amend his 
replication. 


therefore it was held to be well 
by the Court, for there is a diver- 
fity where a l)ond appears to he 
void,, and where it does not : for 
where an infant and a man of 
full age were bound, or a feme 
covert by a ftrange name, there 
the a(5lion fhall be brought againft 
both, and they fhall have advan- 
tage by way of plea of the non- 
age, coverture, and profefllon ; 
but where one of tliciii is named 
feme covert or coninioign in the 
bond, there it is othersvife ; for 
in the firft cafe the infant may 
admit the bond, and fo may the 
woman after the deatli of her 
hufband, and the monk after his 
deraignment j bnt where a man 
is bound to the Abbot and /.AT., 
not llyVing him monk in the bond, 
neverthekfs the Abbot alone 
ihall have tlie a<51ion, and fiiall 
furmlfe that the other obligee 
was his cominoign at tlie time. 
See.; which note, for the judg- 
ment ; and if one be bound to 
two, and one of them die, the 
other Ihall have his adfion alone, 
Ihall furmife in his count that 


the other is dead ; and if two arc 
bound to one, and one of the two 
dies, the obligee Ihall have his 
a<5tioii ngaind the other, and fhall 
count that the other obligor is 
dead. Cites “ 3a H. 6- 30.*’ The 
folio 'ited feeins not to be in 
point, and probably a miftake 
for “ Mic/j, term 3 2 H. 6. ph 6. 
The prior of £/y fued out a wTjt 
againll a man, and counted, 
l)y Wangfordt, that the De- 
fendant was bound to himfclf 
and to one his co-canon, a 
facrift of the fame place, in the 
fum contained in the bond ; and 
fhewed befides, that the facrift was 
his co-canon, for that the bond 
was made to himfclf and fuch 
an one, facrift of the fame place. 
Littleton, for the Defendant, 
pleaded a prefeription for all th» 
i’acrifts of the fame place, to b« 
impleaded and to plead; and 
the qiieftion w^as, w'hether th^ 
plea were w^cll pleaded by way 
of pi cfcription ; no objetftion be- 
ing made to the declaration ; Lit* 
tIetoN, by the advice of the Courif 
iinpaikd. 
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Scrjt. moved on this laft day of the term, fora 
rule nift to put oil* the trial of this caufe, for the ab- 
fciicc of a material witnefs, who fix Alecks fince weift to 
Morpeth ill Nor(huwverIand : the notice of trial was 
given on the 2 i ft of Novc7}ihery f ^r the Middlefex fittings 
after this term. Notice of this motion was given to the 
oppofitc party on the night of the 27th. 


Mansfikld C. J. l^he Intention of the rule of prac- 
tice is, to prevent the time of the judge, wlio fits at 
nlfi prills^ from being occupied with dilcufiing thefe mo- 
tions. But if a rule nifi is granted now, caufc mull be 
flicwn at mfi priusy which equally occupies the time of 
the Judge : the having given him notice lad night, is 
not fiiHicient to bring him into court this morning to 
fiiew caufe : you might have made this motion a week 
fince, and ilicu he would have had fufficient time to fhew 


A motion to put 
off a ti'ial in Lon- 
don or Middlefex% 
on account of ths 
abfence of a wit- 
nefs, cannot be 
made when there 
is not time to flievr 
caufe within the 
term, if the party 
applying, had it in 
his power to come 
earlier. 


caufe vrilldyi the term. 


Rule refufed. 
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N0V . 2S . Philip Thomas Wykham El’q. Sophia 
Elizabeth Wykham and Others. 


Theteftafnr lie- ^PHE Right Honorable Philip Lord Wenman being 

•feifecl in fee of divers real eftates, and entitled in 

fiio, and part iinin- fee to the equity of redemption of certain otlicr real 

eftatcs, then mortgaged in fee to Agniha Cbildy by his 

to paydcMsin aid will, dated the 4th day of May 1758, ami duly executed 

of the perlonal attc'dcd, devifed part of the fame fcvcral cllates to 

eftate, and deviled • 7, ■ 1 1 • 1 ■ 

thefurplus,ar.dall Miiin>ey and Pnuuis Ha//tt'\ and their heirs, upon 

his other lands, trult, by and out of the renir, and profits, or by tale, 
&c. to his 111 ft and them fhould fcein mod conve- 

OtJIlT Ions JllCi (M- . I ir 1 • -1 1 ' r • 

fivcK for life, with ment, .and alio by virtue ol the power tlicrentaiter given 

fucceftivc remain- to them to cut, fell, and difpof? of coppice woods, to 

ders tohuftces money fulFicient to difehar^c fuch of the tcllator^s 

preferve rnl'fe- debts and legacies as ins pcrfonal ofbte would not be fuf- 

quent Lft:.U‘s dnr- fi(;;ient to n.iy ; and as for lucli parts of tlie lieveditamcnis 
uijc the lives 01 the , . 

fcveral tciunp. lor gnon to the truftccs, wliich lliould remain after the 

life, with fcveral trufis fhould bc performed, he deviled ib*em, and all 

renaiindvrs fiKcef- , 1 • r 1 1 t 1 t- • 1 

fivelv to the firft li^uiold iicrciiitamonts 111 the rountJer. oi 

and otliLj- li.ris of Oxfordy /f. anil 7 ///rLr, or cllewlieie in P\'^/a;:d, tb 

tlu homes of tl.e ehielt loll the Honorable Philip IPcnviany for his 

fons, in tall malt’, hb’j lani> t.- ilb* j witli rcina.iiidor to 'Uzaias Jf^honwood 

wMth likt^ renidiiw jj,,^ CL: Ly and their lieiis, duiin- the life of 

tiers to hU dnii^li- 

ter fcT lilc, to truftccs, :\i . nn;! to htr fjift and ofli.’r Ions f'.vt elU'x-iy h tail male with 
a proMlo tlial c;uh ol iJic ti. naUir’-. Tons, a-: he caTne info pol]l!ij(?n, inij^ht from time 
to time ^;raiU or appoi.il .ili or iiuy n: t of the lands whLreol iic Jlnmld he fo iVilccl 
and jndlirlled, tn inJI.t'Sy on truil l)v the nrlj ami prohts l:> jointure to any 

wife, fr.r /A l.-r ki of , if' *ThnL’ »‘.cre alfo 

powers by deeds to (-.'..npe the l.nnl, w-fh yonmrei cliildicn’-. j-.i'nioiis, and to ieaie for 
21 years. \Vlrilc tin* nioit-ra-m .vriahied ooift indin-, and tlie tinlls lorpayv.nnt of 
debts unperformed, tlir cMtll Ton, liy deed, rccitmi; the will and power, <onvc>ed 
lands to tru/iit's and tlw'r on trull by the rents and jjrolits to raife and pay a 

jointure toliis wife, dunn\r her 7 iainrai life only; ami charged the lauds with pi'stioiM 
for younger children, if any; vloch deed alfo eoulained a covenant for quiet enjoy- 
im’nt againft the feltlor and teftator, during the wife’s life: This CoiU't held, that by 
fuch deed the tniftccs of the jointure took no legal eftalc. 

Philip 
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Philip Wemnan^ to preferve ful>fequcnt eftates ; with 
remainder to the firft and other fons, fucceflivciy, of the 
body of P, W mman and their heirs male ; with re- 
mainder over, for default of male ifTue, to Thovias Fran^ 
CIS Wcftman^ his youngell fon, for his life, fans wafte ; 
with remainder to the lame trultces and their heirs, 
<luving his life, to fiippovt the fubTequent remaiifllers j 
with remainder to his liril and other fons fucceflivciy 
ill tail male ; with remainder to the teftator’s third and 
other fons fuccclFivelv in tail male ; with remainder in 
default of all fuch his iiluc male, if he fhould have any 
other daughter than Sophia IVaimany to his daughter 
Sepbia and fuch other daughters in tail general, as te- 
nants in cemmon, and if no other dnuglitcr than Sophia^ 
llien to her for life, fans wafle ; with remainder to the 
fame truftecs and their heir.^ during her life, to preferve 
contingent remainders ; with remainder to her firrt aiuf 
other fons in tail male, with divers remainders over, and 
with the ultimate remainder to the right heirs of the 
teftator. The will contained a provifo, that it might 
be lawful for eacli of his fons, P. Wenman and 7 *. p. 
Wenman^ and every other his fon, when and as tliey 
fhould refpeftively become entitled to the premifes or 
“ any part thereof, in pofleflion, from time to time to 
grant, convey, limit, or appoint all or any part or 
parts of the premifes whereof they fhould rcfpeclilively 
be fo feifed and poflefled, to trujlees^ upon truft, by the 
** rents and profits thereof, to raife and pay any yearly 
rent-charge not exceeding the fum of 1000/., for a 
** jointure for any wife or wives that he or they fliould 
“ happen to marry, for the term of each fuch wife's 
natural life only ; and a further power for them, in 
like cafe, by any deed or deeds, &c. or by his, or 
their, or any of their nvill or wills^ &c. to charge 
all or any part or parts of the premifes whereof he or 
f* they fhould be fo feverally feifed and poflefled, with 
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fums of money for daughters or younger children s 
portions ; (that is to fay,) for one fuch daughter or 
younger child, five thoufand pounds ; for two fuch, 
eight thoufand pounds j and for three or more, ten 
thoufand pounds ; with fuch maintenance, not ex- 
ceed ing the intereft of the refpeftive portion or por- 
tiftns at four per \ent,y as his fons fiiould refpeflively 
“ by fuch deed or deed% will or wills, appoint,” There 
was alfo a provifo, ** that it might be lawful for his 
** fons, when and as they Ihould come into pofleflion 
of the hereditaments fo devifed to them for life, by 
indenture to Icafe all or any part or parts thereof for 
any term of years not exceeding tws-nty-one years in 
** poflbfllon, fo as in every fuch leafe tliere Ihould be 
** refpeftively referved and made payable during the 
continuance thereof, to be incident to and go along 
with the reverfion or remainder of the premifes, and 
expeClant thereon, fo great a yearly rent as could be 
rcafonably gotten.” Tlis tellutoi* died in Aiigujl 
1760, leaving two fons only, viz. Philip Lord IVcfimaHy 
and Thomas Francis JV^ mmau; and one daughter, Sophia 
Wcninan. Phi/ip Lord Wenmariy tlic foil, became of 
age ill April 1763, and was thereupon let into pofieflion 
of all the teflator’s real eftates, and enjoyed them till his 
death. In 1 766, by indenture tripartite, duly attefted, 
dated the 28th Jnne 1766, and made between Philip 
Lord Vifeount IVenman of the firft part, Lady Eleanor 
Bertie of tlie fccond part, and Willoughby Earl of Ahing* 
don and John Morton Efquire, of the third part, thereby 
reciting the faid recited will, and the provifo whereby he 
was entitled to make a jointure out of the faid eftates 
upon a wife, and to make a provifion for daugliters or 
younger children ; and that a marriage was then in- 
tended to be fliortly had between Lord IVenman and 
Lady Eleanor Bcrticy and for making fuch jointure for 
her in cafe flie lliould after the marriage furvive her 

intended 
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intended hufband, as he was empowered to make by 
virtue of the fame will, he, the faid P. Lord Vifcount 
WenmaHy purfuaiit to and by force and virtue of the faid 
power, and of all other powers, &c. did grant, convey, 
limit, and appoint, unto the Earl of Abingdon and John 
MortoHy all his hereilitaments devifed to him by the faid 
will in the counties of Oxford and Sucks, or elfcwficre 
in England, to hold the fame I»ercditaments unto the 
faid Lord Ah 'tndgon and John Mjrton, and their heirs, 
upon trull by tlic rents and profits thereof to raife and 
pay unto the faid Lady Eleanor Bertie and lier afiigns, 
during her natural life only, the yearly rent-charge of 
500/., by quarterly payments, clear of all reprizes, for 
her jointure, in cafe the marriage fiiould take effe£l, 
and file fhould furvive Lord Wenman, and to be in bar 
and fatisfa£lion of dower : and in confideration of the 
marriage, and for the making fuch provilion for his 
daughter or daughters, younger child or children, as he 
was in that cafe authorized and empowered to make by 
virtue of the faid recited will, the faid P, Lord IVcnman, 
purfuant to and by virtue of the jaid recited power, and 
of all other powers, See. did by fuch deed charge all 
the premifes in Oxford and Bucks, devifed by the faid 
recited will, (fubje<^t to the faid jointure,) with the pay- 
ment of the fevcral fums therein mentioned. And the 
fettlor covenanted with the truftccs, their heirs and 
afligns, that he then had in liimfelf good right, full 
power, and lawful and abfolute authority, to make fuch 
grant, fettlement, limitation, appointment, and charge j 
and further that the faid truftees, in cafe the intended 
marriage ihould take efFe£l,and x\\Q^^^dLls3L^^ Eleanor Bertio 
(hould furvive him, Ihould from time to time and at all 
times after his deceafe, during her natural life only, peace- 
ably and quietly enter into and enjoy the premifes there- 
inbefore granted, limited, and appointed to them as 
aforefaidi and receive and take fo much of tlie rents and 
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profits thereof as (houid be fufficient to pay the yearly 
rent-charge of 500/., without the lawful let, eviftion, or 
interruption of the fcttlor, his heirs or affigns, or any 
claiming under or in truft for him or the late Lord 
man. By indenture of the 26th clay of December 1782* 
and made between the fettlor, and the Earl of Abingdon 
and •Sir V. W. Gardiner Bart., duly atteflcd, reciting 
the aforefaid will and fittlemcnt, and that liord Wenman 
was dcTiraiis lo make a furtlicr provifion for l4ady Eleanor 
Wenman of the dear yearly rent-charge of 300/. a year, 
in addition to the fum of 500/. a year before fettled, for 
making fuch further jointure, the fettic-r purfuant to, 
and by vircuo of the fame jointuring power, and of all 
other power*?, &c. and in further c?xcrcife and execution 
tlicrcof, did grant, convey, limit, and appoint, unto the 
fa 5 d]\arl of Abingdon and FnrJoJjH Whalky Garclt.nery'^xwA 
their heirs, uJl fuch parts of thehe .ditaments devifed to 
rhe fettlor by the faid recited will as were fituatc in the 
county of Oxford^ to hold the fame hereditaments unto 
the truRoes and their heirs, upon truft, by the rents and 
profits thereof to raife and pay unto Lady Eleanor Wen^ 
man and her affigns, during her natural life only, the 
further rcnt-chargc of 300/., as and for an addition to 
the jointure of 500/. fccurcd to her by the therein-recited 
indenture, in cafe Ihc ftiould furvive her faid hulband, 
with the like covenants as in the laft-rccited deed, for 
the fettloi^s right to make fuch further grant, limitation^ 
fettlement, appointment, and charge, and for quiet en- 
joyment by the truftces again ft the fettlor and the tef- 
tator. And by another fimilar indenture, dated the ift 
of December 1 796, and made between the faid fcttlor of 
the one part, and Sir William Henry Afihurjl Knt. dc«* 
ccafed, and Sir John Whalley Gardiner of the other part, 
the fettlor furdier grante &c. unto the lail-mentioncd 
truftces and their heirs, fo much of the hereditaments 
devifed to him by the faid wUl, as were fituatc in the 
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GD\ittty of Oi^otdp and in P^utiden, in the pmik of 
forJ in the countf of Such, to hold unto die troftees sknd 
their heirs^ upon trull, by the rents and profits thereof, 
to raife and pay unto Eleanor Lady Wmman and her 
afligns, during her natural life only, the further yearly 
rent*charge of aooA, as and for an addition to the join- 
ture of 500/. and 300/. before fecuredT |p her, ixHWh the 
like covenants as in the laftmcntioned iddentwl* Tfo- 
mas Francis Wenman, the fecond fon of the teftator, died 
in 1796, unmarried, and without iflue, in the lifetime of 
P. Lord Wenman, his brother, and on the 26th of 
March 1800, the fame i%^Lord Wenman died, with- 
out leaving any iflue, and leaving Eleanor Lady Wenman 
him furviving. Sophia Wenman, the only daughter of 
the firfk named Lord Wenman, intermarried with Wil» 
ham Humphrey Wykham deceafed, and having furvived 
him, (bf died in I792> leaving iflue, WiHiam 

Richard Wykham, her elded fon; Philip Thomas Wykham, 
tlie Plaintiff; and Harriet Mary Wykham, who intcrmar- 
lied with WUlwghhy Bertie, one of the Defendants* 
By indentures of leafe and releafe, of the td and ad days 
of January l^ 99 , the releafe made between William 
Richard Wykham of the one part, and William Walford, 
gent, of the other part, the fakl William Richard Wyk^ 
ham conveyed to the faid W. Walford and his heirs, the 
life edate of him the faid William Richard Wykham, 
cxpeflant on the deceafe of the faid P. Lord Wenman, 
and the edate or ufes by the will of the faid Philip Lord 
Wenman deceafed devifcd to the fon or fons of the then 
prefent P. Lord Wenman fuccelfively in tail male, of 
and in all the manors and hereditaments of or to which 
the faid W. R. Wykham was feifed or entitled for an 
edate tail under or by virtue of the faid will, in truft 
for William Richard Wykham and his afligns during his 
life, to prevent any wife of the faid W* R, Wykham 
from being entitled to dower out of the fame premifes. 
Vox.. III. Y W. R. 
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R» Ti^)khnfnf on the cteath of the late Lord Wintno^f 
let into polTeltion of all the tcftatoi's real eftatca 
and hereditaments nOt fold by die truftcea under the 
wUh and enjoyed the fame until his deadi \ and by in- 
dentures of leafe and releafe of the 20th and 2 lit days^ 
of June iSoo^ the releafe made between William Wal^ 
fordj:>i the firft part, W. R. Wykbam of the fecond pait, 
illiaM jS^rick *o{ the third part, W tlliam Brodertp of 
the fourth ^art, and Auhard Chapman of the fifth part, 
alt the manors and hereditaments of him the Cud W. R* 
Wyihattti which came or defeended to him under or 
by virtue of the w}ll of his grandfather, jP. Lord Weu^^ 
many in the counties of Oxfirdy Buchsy and Kinty were 
granted and conveyed by William Walford and W. R* 
Wykham unto W. Meyticky his heirs and afligns, to make 
him tenant to the precipe, in order that common reco- 
veries might be had and fuftered theicof. Recoveries 
were in, or as of Titntiy teim 1800, fullered of the fame 
premifes, in winch IF. Bioihup Mas tlemandnit, W. 
Mtynch tenant, and W. R. W)U cm was vouchee. 
Uhanor Lady Wenman was living when the indentuics 
of the 20tli and iift days of June 1800 were executed, 
and tlic recoveries fuffered. W.R. Wylham died after the 
fufFering fuch recoveries, viz. on the ilt of July i3oo, 
leaving the Defendant, Sophia hlizaheth WykhatUy his 
only daughter and heiicfs at law ; and (he is now the 
heirefs at law of Philip Lord Wenman the teflator. The 
Mcttgages are Jlill unfatisfud and outjlanduigy and all 
l^ORD WcMi^AN the Ujiator^s debts are not yet paid. The 
Complainant filed his bill againll the Defendants in the 
Court of Chancery, infifting that the eftatc in tail male 
limited by the will of the teftator P. I^rd Wenman to 
the firft and other fon$ of the body of his daughter 
Sophtoy was not barred by the faid recovciy, and praying 
that he might be declared entitled to an eftatc tail under 
that will ni all the eftates thereby devifed, and that poi- 
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leOion thereoL might he delivered to hfa]|^ a€Cordtngly» 
and praying ait account of the rents and promts thereof^ 
accrued finc6 the deceafe of Tf^.^ R* Wyibam, and that 
the Earl of jfbingdm and Sir Wt^uin ftenrj Afihurfi^ 
who were the furviving truftees in the aforefaid johlture 
deeds, might, without prejudice to 4^e jointure of Lady 
Wenman^ (who was then living, but isdlilde.fkn^) or any 
other charges or incumbrances ^fflPeding the^lsud eftates, 
be direfled to convey 4iand aflure the fame to fhe Plain- 
tiif, or as he ihould direct ; ati^ dhat in fuch nfianner> 
that he might he enabled to fuffer a gooc^3nd perfedl 
recovery thereof. Upon the hearing for further direc- 
tions on the 1 8th of May i8io, the Lord C&hcellor 
dire£led this cafe to be ftated ; and the queftion there- 
fore for the opinion of this Court was, whether the 
truftces named in the deeds of appointment of the 28th 
June 1765 , 'iCili Dtcember 1782, and die ift of Decem- 
ber 1706, or any of them, took any and what eftate and 
intereil in the manors, lands, and hereditaments in quef- 
tion, of which the Right Honourable Philip Lord Wen- 
man, the teftator, was feifed in fee fimple at the time 
of making his will, and which w^e dieteby given to 
the Honourable Philip Wenman his fon (afterwards 
Philip Lord Wenman) for life, or any of them. 

S. Shepherd for the Plaintifli P. T. Wykhami 
Lem for the Defendants. 
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Shepherd Serjt. for the Plaintiff. The effeft of thefe 
fetticments, coupled with the power, if indeed they had 
afiy legal effe£l at all, muft be, that the truffees took 
either an eftate in fee, or an eftate pur auter vie, for t^e 
life of Lady Wenman, or a chattel intereft. The true 
conftruf^ion is, that they took an eftate pur auter vie* 
The important enquiry is, what was the effedk of the 
firft fcttlemcnt ; for if any eftate paffed thereby, the 
fubfequent deeds, the limitations of which arc merely 
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1I19. co-eztcnfive with thofe of the firft, could pafs no furthec . 

letal eftate in the premifesj inafmuch as the legal eftate 
would already be veiled in the truftees of the firft fet- 
^jflTKfUM. tlement. If indeed there had been any difference in the 
deeds, fo that they created different ufes and confe- 
quences, there might be fome ground to argue that fome 
eftate tpaffed to the tiluftees by the laft deeds : but here 
none could p^s, whethef a fee or an eftate fur auter 
vii were created by the firft deed, not, if a fee, becaufe 
the whole legal eftate would be exhaufted by the 
fifft fettlenient, not, if an eftate for life, becaufe at 
the moment when the eftate pur auter w, created by 
the firft djted, ceafed by the death of Lady Wenman^ the 
like eftates granted by the fecond and third deeds would 
alfo be pafled and gone. Perhaps the firft deed, con- 
fidered as a conveyance, would not pafs any eftate : but 
in the execution of a power, the appointee does not take 
his eftate under the deed which executes, but under the 
deed which creates the power \ it is the fame thing as if 
the ufes of the appointment were to be engrafted into 
Lord Wentnan'^ will. It is clear that the fucceflive 
devifees take legal eftates under the devife. If both the 
fons had fucceeded to the eftates, and married, they 
might fucceffively have executed this jointuring power, 
and each of them would thereby interpofe a new legal 
eftate before the eftates of the fubfequent remainder- 
men. The effeft wogld be the fame, as if the teftator 
had devifed to his cldcft fon for life, remainder to thefe 
triiftees and their heirs during the life of Lady Eleanor 
Bertie^ in truft to raife and pay to her 500/. per annum 
for her jointure during her life only, remainder to the 
firft and other fons gf the body of Philip Lord Wenman 
sn tail. This would have created a mere rent-charge 
during Lady Wenmari% life, but it would have fufEced 
for all ufcful purpofes. The teftator could not have 
interpofed here a fee-fimple to the truftees of the join- 
tdre, without defeating all the fubfequent limit».tions of 
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his wUl| and Uiming them all to mere ^qulfable eftates ; 
fo to conftrue the appointment^ therefore^ would be' 
putting a cotiftruflion upon the wil!^ ditedlf eon|xaf]r 
to the intentions of the teftator, whofe ptnrpofe ev]dent}|f 
it was to giro a legal eftate to all the 'devifees for their 
feveral lives» and to their children in tail ; and this in* 
tent'muft be upheld and efFeduateds except fa/ as it 
is abfolutely neceiTary to difplade the eftates devifed, in 
order to give place to the new ufes engrafted by the 
execution of the power. The words heirs** being 
added after the names of the truftees, does not the 
more make this a fee-fimple in them : for if the word 
heirs were wanting) the Court would fupply itf^tliat the 
cftate might not be an. eftate for the joint lives of the 
truftees and the jointrefS) whereby the purpofe of the 
fettlement would be defeated, if they fliould die during 
her life. The Court will fo conftrue an appointment^ 
as beft to effeduate the purpofe of the appointor. In 
the cafe of Venablis v. Ahrrts^ 7 T. R. 342*, the Court 
held that the truftees there took a fee, becaufe that beft 
effeftuated the intention of the fettlor j but th^re are 
feveral cafes where a fee-fimple, primarily given, has 
been reduced to a lefs eftate by the fubfequent provifions 
of the deed, that conftruftion being heceilary in order to 
effeftuate the intentions of the parties. In order to 
eftabliih this as a fee, the Defendant will be forced to 
contend that when words are onai^ ufSd, as here, con* 
veying a fee, no fubfequent language of the fame deed 
can cut it down to an eftate pur autre vie. But if he 
cannot fuccefsfully contend this, the fee in the prefent 
cafe is clearly reduced to an eftate pur outer vie, by that 
which follows. The truft is, to pay the rent-charge to 
Lady Wenman during her natural life only. To effec* 
tuate this truft, no greater eftate than an eftate for her 
life is requifitfe. An eftate pur outer vie is moft ftrifUy 
Sind technically exprefied by an appointment to A. and 
Y 3 his 


m 

a8io. 

WntOAu 

^ V. k 

WnCHAlil. 



• 32 <* . 

1810. 

Wykham 

V, 

.'WVKKAM,' 


ckS^S m MtCHitELMAS TERM 

» 

hi^ heirs during th6 life of B. If it >i^ere merely to jt» 
during the life of , that would be an eftatc for their 
joint lives only'. By c6nftruiug this to be an eftatc in fee, 
all the fubfequent limitations of the will are not merely 
poilponed, they are abfolutely altered and deftroyed 5 
for they are all thereby turned to equitable eftates : but 
if it ib conftrued to be an eftate ptir auter viV, then tlicy 
are merely poftponed d^aring the life of the jointreft, 
and will fuccefsively take efteft as legal eftates, when 
the jointure ceafes. Jones v. I*oid Say Seh^ 8 262. 

B. I Caf. Eq. jibr. 383. 3 Bto, P. C. 458. “ A dc- 

vife to truftccs and their hiirs Jor upon truft out 
of the rents to pay fcveial legacies and annuities, and 
after reimburfing themfeivcs their cofts, flie cloth appoint 
her truftees to pay all the refidue of the rents to the 
proper hands of her daughter Cedi Ftennes^ for hei life, 
and after her deceafe the truftees to Hand ai\d be feived 
of the premifqs to the ufe of the heirs of the body of 
Cecil ^iennesi feveially and fucceflively, and to the heirs 
of their refpeftive bodies in |ail male. Lord King^ 
Chancellor, held that the ufe yas executed in the truf- 
tecs and their heirs, during the life of Ceul Jutnms^ 
and tltac ftic had only a truft in the furplus of the rents 
and profits; but that by the fubfequent limitation, the 
ufe was executed in the perfous entitled to take by virtue 
thereof, chargeable with the payment of the annuities.” 
The reafon of this judgment evidently was, becaufc a 
life eftate fufBced for the purpofes of the truft. IMans-^ 
field C. J. In that cafe it was never fuggefted that an 
eftate pur auter vie fo the truftees would fuffice for the 
purpofes of the truft. It does not appear by the report 
in Finer, whether there were any folid legacies given 
by that will, or whether there were merely annuities : 
if they were annuities, the truftees muft have taken an 
eftate during tlie lives of the .ijiint.nus ami il c fuivivor 
of them, as well as during the life of Ct^ilTicnuts, in 
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w<leT to efFc£luate the trufts of the will*]'* It rtbt in- 
cumbent on the PlaintiiF to clifpute thsit* \Lavifencf h 
1 well remember, that upon that cafe being cited^' (ei). 
Lord Kenyon C. J. faid> it was a cafe by itfelf, an 4 he 
fccmetl to think it would have been better to hold that 
the trufteos took the fee, and tl^t both the e|l:ate$ 
limited to the widow were equitable, and might have 
i)ccn united.] lyoc ex dim* Compere v. Hich^ 7 43 3. 

The quefllon was, whether a devife to triiftces and their 
hciis, to preferve contingent remainders, but neverthe- 
Icfs to permit and fufFcr the tenant for life to receive the 
rents and profits during his life, with remainder to his 
fir ft and other fons in tail male, conferred onithe truf- 
iccs the fee, or an eftate pur eiuter vie* Upon failure of 
the iflue of the tenant for life, there was a remainder to 
another tenant for life, followed by the like, limitation ; 
and thefe circumftaiices juftified the Court in faying, 
that the teftator meant to devife to tlic truftees an eftate 
pur auUr vie only \ for if llic firft devife to preferve 
contingent remaindits, gave them the fecx fimplc, the fc- 
could give them no legal eftate, fo that fuch a conftruc- 
tion would be inconfiftent with the fqbfcquent linfti- 
tions. In hke manner the devifor's general intent in 
the prefent cafe, requires that the truftees fliould take 
an eftate for life only ; for he gives the fame powers to 
all the fubfequent remainder men to create the }ike eftate 
as the fix It, which would be inconfiftent with the firft 
execution of the power, if the firft h^d created an eftate 
in fee. It may, however, be the cafe, that tlxe words 
purporting to grant an eftate in fee are an exceffive exe- 
cution of the power, and it will be argued tliat therefore 
the appointment flxall be bad in toto. But that will not 
follow, even if that part of it ftxould be bad for cxcefs : 
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f<» appointments are matters fm gnuritf and not to be 
conftroed by the fimte rules as odier conveyances. 
Perhaps this jnftrumenty which is not a leafe and re- 
leale, confers no l^al eftate. 3ut the covenant fw 
quiet enjoyment, even if it Aood alone, would operate 
as a good appointment : if it were, <* J appoint ji, and 
B, tsoftees, and I Covenant that they may enter and 
quietly enjoy during t^e life of Lady Wttman that 
would be a good appointment of an eftate for her life. 
{Heath J.i A covenant to ftand feifed to ufes has been 
held to operate as a good appmntment.] Yes, Ktng 
^,Mellingi I Ventt^i^, There was a power to make 
a jointure : the devifee covenanted to ftand feifed to the 
ufe of himlelf for life^ and after lus deceaft to the ufe of 
his wife. It was a quOftioQ qrbat eftate the devifee 
took by the devife, whether an eftate for life, or in tail, 
and he fuffered a recovery previous to entering into this 
covenant. Raifu/erd J. thought he took an eftate tail 
by the devife, and had fince acquired the fee, and that 
as he had both an intereft and a ppver, the ufe fhould 
arife out of his intereft, and not be executed by virtue 
of his power, according to CUer's cafe^ 6 Co. i8. 
But Hale C. J. held that he took an eftate tail, and that 
though the jointure were here by covenant to ftand 
feifed, (an improper way to execute his power,) yet it 
might be conftrued an execution of it. Miebs. 51. in 
that court, Stapletoffe cafe, where a devife was to A. 
for life, remaunder to B. for life, renuunder to C. in 
fee, with power to B* to make his wife a jointure. 
B, covenanted to ftand feifed for the jointure of his 
wife, reciting his power. Though this could not make 
• l«g<d jmnture, yet it wjw refolved to enure by virtue 
of his power. Qfiando non valet quod ago^ ut ago, valeat^ 
^ntum vBm feteji. Bui in the principal cafe Hale G. J. 
held, that Bernard had got a new fee, which though it 
were defeafible by him in die remainder, yet the cove- 
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nant to ftand feifost fliouKi enuK thetMi^ ^ 
Aioold arife t^itt of tlie fee.” Thewforey at in 
cafe a covenant to ffand feized vas a good ex^tiim 
of the jointuiing power, fo here, if the grant to I& 
truilees and their heirs be an exceffive execuUon, the < 
covenant for quiet enjoyment during the life' of Iiady 
WenmaHf will operate as a good appmntmeitt. ^hat 
covenant indeed gives the trufteJs no a£Kon' on actonnt 
of any interruption that may take place after ^deceaie 
of Lady Wenmath but during her life the iSmIor cove- 
nants, not for his .own adis merely, but for the a&s of 
all claiming under teftator. T%is indicates 'the idl- 
tention of granting a life eflate only } tat this <K>venant 
extends to the aAs of all the temamder men in tail, 
agjinft whom, if he meant to give a life eftate, he may 
fafely covenant, for while the jointure is ferving out of 
a life eftate, they have neither of them any right to 
enter } but it he had created a fee, he would have been 
covenanting for their perpetual forbearance, during an 
eftate, which hahadmo right to create. Curth v. Price^ 

I a Vef. 89. Lands were conveyed to truftecs and their 
heirs, to the ufe of the hulhand fans wafte, for life, and 
from his deceafe to the ufe of the wife for life, if the 
continued foie, dnd if ihe Ihould marry, to the ufe of 
the truftees and their heirs, upon truft out of the rents, 
to pay her 50/. yearly during her life, and with the 
reiidue of the rents to maintain the children of the mar- 
riage, and after the deceafe of the huiband and wife, to 
the ufe of the fame truftees and their executors for one 
hundred years, (which was a truft for raifing 500/. for 
younger children’s portions,) with remainder to die nie 
of the heirs of the body of the wife by her laid buiband, 
and for want of fuch iftiie, to the right hdrs of the 
hulband for ever. Groat M.R, held, that the Oonrt 
was authorized to read the fettlemen^ as if the words 
during the life of ^e wife” had been iuferted. He 
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faid the cafe of Dft^ d, Hicks v. Cmperc was very much 
m poim, and in the cafe before him ‘’there was, firft, 
what cxifted in that cafe, a purpofe to be anfwered, 
for which an eftate in the truftees during the wife’s life 
would be fufficient, and next, a limitation for a term of 
ycar|, which could ijotarifc tonfiltendy with the eftate in, 
fee in the fame truftees^ Therefore, not only was the 
cafe iimilar to that of Doe v. Hich in the particular on 
ivhicK the£ourt proceeded, but was ftrongei, as the in- 
tention itw^ijly would not be anfv^ered, but would be 
contradifted, unlcfs the Plaintiff’s couftruftioii were put 
on the g^eral words pf the limitatbn to the truftees.** 
His Hoftour*s judgment did not happen to depend ul- 
timately oi\ this point* It will perhaps be contended 
that in the prefent Ccife there is neither a fee nor an 
eftate for life given, but fome kind df chattel intereft ; 
but that is here impofliblc, becaufc the truftees are em- 
powered to enter during the life of the jointrefs only, 
and there is no cafe in whicli the Courts have held> 
that an eftate given to truftees is a chattel intereft, 
where the meafure of the duration, is, as here, the du-s 
ration of human life. In fome cafes, a fee nny be 
limited down to a chattel ititcreft ; a tenancy by elcgit, 
a devife to truftees to i*aife a fum of money, arc chattel 
interefts, although their duration i$ uncertain. Whether 
this rent-charg6 might have been conveniently fecured 
by the creation of a chattel intefeft, and whether the 
Court of Chancery, if the matter had been fubmitted 
to tlieir diredion, would have ordered that mode to be 
purfued, it does not profit to enquiic, but the eftate 
granted is not to bc changed by conftrudion from a 
freehold to a chattel intereft, even if the latter mode 
would have^becn rather the more convenient. If it be 
urged that it is a 'chattel intereft, bccaufe the jointure 
may be in aitear at the time of Lady Wenman*% deccafe, 
and that if it were an eftate pur outer snV> the truftees 

coul4 



m rm UL , 

could iiev^r afccfr enter to tevy diemV l«ord JBilen^ 
borough C. J. fuggefts the proper anfwer, in the caft'of 
Doe d. White V. Simp/ofty 5 Eajl i6a*, that the Courtj^y 
prefume a chattel intereft to arife on the dcccafc of^ the 
jointrefSj fufficient in duration to fecure the payment 
of the arrears 5 though perhaps even that is unncccflaryi 
for if the widow^wero to die in the middle of a quartet 
of a yc4r> her executors wouA, under 4 jie ftatuto 
II G. 2. r. 19. /. 15., be enabled to recover ihe rent- 
charge for the fra^tionol ' part of the qUarr^ elapfed 
fince the laft day of payment ; and an argument which 
gpcs to more than that fraflional part, goes on the fup- 
pofition that the truftccs h^e been guilty of laches in 
not enforcing the payments quarterly as they accrued 
due, which laches the Defendant w not entitled to af- 
fume as tJie ground of hU argument* {^Mansfield C. J. 
Has it ever been determined that the executor of a 
tenant pur aider vie is entitled to recover a portion of the 
from the laft quarter-day under that Ititutc ? He 
ceitainly within the mifehief, for otherwlfe the 
lehant of the land may keep tb? rent for his own 
benefit.] 

Lens Serjt, contra. It may be doubtful whether this 
inftrument conveyed any eftate at all to the triiftecs : 
and whether it were not void, not merely for the excefs 
of execution in attempting to ednvey a fee, but tliere*- 
fore void ih toto : but if it convoyed any eftatc, it either 
conveyed a fee, or elfc merely a chattel inicrcft. In 
eithex of thefe thre;e cafes the Defendant muft fucceed.^, 
'X'hc hypothefis of an efiatc pur auteir vie involves all the 
dilficultics attendant upon the Defendant’s argument, 
^nd fonie others peculiar to itfelf. The queftion is not, 
whether the cxc.wtion of a freehold ellate lefs than a fee 
might- have fufiiccJ, but wheilier the grant of a fee be 
apt A good execution of the power. The cbje£lion 

raifed 
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r^ed to a fee* is* diat & would count^A'all the 
tator*8 intention by makihg all the fubfequent eftatea 
equitable. But though it tslght be to a certain degree 
inconvenient to change a legal to an eqwtable eftate« yet 
the real and fobftantial pert will hot be at all afledled by 
it : ^nd if it be goody the recovery will prevail* and all 
the fame oonfequence^ follow, tf the Court cam look 
to the intMdon of the parties* it will look to the con> 
fequence|| aa tokens tolae called in aid, in developing 
diofe inteAtiona. If there be equal didiculties attendant 
on both conilrudlionSy the Court Still rather make fum 
an deflion between them* as not to deprive thefe per- 
fons of the right of fufiering a recovery without alking 
the concurrence of parties* who in truth have no- 
thing to do widk die ellates. This eftate was much 
inc^bered vnth mortgages* feme for terms of years* 
a very fipSll part of them, in fee. If a doubt arifes* 
whether the eftate of the truftees is for the life of the 
jolntrefs only, let it be confidered whether the property 
Was in fuch a condition* that the truftees could* at the 
creation of their eftate fur aui/r vie, and at all rimes 
of her life, enter on die land* and receive her jointure. 
They are to receive it quarterly. But on large eftates, 
it is not the practice to referve rents quarterly. Taking 
it* that the mnts are referved annually* or even half^ 
yearly, that they are payable at Lady-day, and diat after 
Lady-day, and before Mtdfummer^ and before the rents 
are received* thejointrefi. dies. On tlieftatute ii G. 2. 
r. tp. / ty.* her exteutors could only recover at moft 
the fradional fum which has seemed fince the quarter, 
day* but the prior arrears could never by any procefa 
whatever be recovered. Thele would not* perhaps* be 
reafons Undent to induce die Court to change an eftate 
clearly exptufied | but die deed clearly and manifeftly* 
friend fadt, creates a fee* and the only queftion is* 
whether it is by implication to be reduced to an eftate 
8 
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pur mdKT Unleft therefore fanpfication bs 
made quite xnattifeftf and unlelTs die couftruinj^ it to be 
a fee, will be attended witli much wqrfe effe£ts than 
the other altenative, the Court will not relbrt for a ib» 
lution to the eftate^r auier vie* There is this furdier 
difficultjr in the con&ru£tioa contended for \ here is alfo 
a power of charging for younger children^ and if the 
truftees are to hare no other eftatl than during the life 
of the jointrefs, how are they, under that eftate, to raife 
thfe portions for daughters, and to leafe for tw^y-one 
years abfolute ? \Man$Jield C* J* and Lawrence J. The 
powers of charging and leafing are not given to the 
truftees: they arc neither empowered to l^afe nor to 
charge; but the tenant for life is to exercife thofe 
powers ad lihtum* It is argued on the other fide, that 
this could not be a fee in the tniftees^ becaufe during 
the eftate of the truftees the tenant for life cannot 
grant a legal leafe for twenty-one years, or make a legal 
charge.] That is only (hitting the dilHculties ; and per^ 
haps if all thefe difiiculties had been fuggefted to the 
teftator, he would have framed the limitations other* 
wife, and would have more fully confidered the parti* 
cular way in which the power Ihould be executed. It 
is of no detriment to the Defendant, though this (hould 
be held a void appointment ; and indeed the teftator not 
having exa^ly pointed out how far the tenant for life (hall 
go, there is no meafure by which the Court can difeem 
the excefs, arid therefore the appointment is bad in tm* 
It even deferves to be confidered whetlier this may not 
be a chattel intereft. ^ 'Hie argument ag^nft it, that^the 
duration of no chattel intereft can be meafured by die 
life of man, is "a petitio primiptt^ for it afliimes that, 
which the Defendant does not admit, that diis eftate 
determines widi the life of the jointrcfs; though no 
Cafe indeed has been cited, to prove that a chattel intereft 
may not be given determinable with human lifd. A$ 
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to the cafes cited, hi that of Doe d. Hich n Comjterff 
it was evident that st fee was not intended to be glvent 
becaufe tlie fame form of devife to truftees was re* 
-peated after the limitation of each eftate for life ; but 
in the prefent cafe there is no fueh palpable and 
ncccflary intendment by which the eftate muft be fo 
narfbwed. F mabtes v. Morris may bo confidered as an 
authoiity that the Cokrt will, if pofiible, cohftrue fuch 
an eftate to pafs, as beft will execute the intention of 
him wh(? makes it. In Curtts v. Price^ it was mani- 
feftly not the intention of the fett(or to give the tiuftees 
a fee, becaufe a term in the fame premifes is immedi- 
ately after limifed to them, to commence from the de- 
termination of the eftate fuppofed to be a fOe : that cafe 
therefore is not applicable here. The Defendant does 
not much rely vpon the cafe of Doe d. White v. Stfnp/oft^ 
becaufe the Couit looked at it with a vciy different view, 
but it does feem that the Court would there have admitted 
that, which the Plaintiff argues is impofEble, the crea- 
tion of a term for raifing the arrears after the determina- 
tion of the life eftate. {^Mansjitld C. J. If you admit 
that, you admit that the Court would rightly hold this 
to be an eftate fur auter vie ; bccpufc you remove the 
objeftion raifcd from the difficulty of levying the arrears 
after the life eftate 5 and it wo^ld not ncceflaiily follow 
that the original eftate might not be an eftate pur auter 
vie^ although we were to hold that, after its determination, 
a new term would arife to complete the purpofes of the 
limitation.] A devife of lands to truftees and their 
furvivor, and the executors of the furvivor, which has 
often been held to create a fee, was yet, in Doe d* 
Smpfon V. JFhltey held not to have that effeft. 
reme J. The further truft, to raife 800/., it was held, 
might be^fufficiently fatisfied by implying a term after 
the lives of the annuitants, and therefore there was no 
need to oonftrue it a fee.] It Is therefore not unreafon- 

able 
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liible to imply z chattel mtereft in this cafoj^ fince it ap'^ 
pears to-be the moft gbvious way of fatisfying the iut^n- 
tion of the parties, to create a chattel intereft $ anil it 
may be properly fo conildered, although the words im- 
port a fee. It is, however, indifferent to the Defen- 
dant to which of thefe tM'O conftruflions the Court 
may incline. He fays that the teftator has givcu the 
tenants foi^ life the power of diTphicing the fucceeding 
legal eftates, and converting them to equitable eftates : 
but if this be confidcred as a void exccutiox^at law, it 
will dllplace no eftates 5 and no injuftice will be done 
by this confl:ru£lion, for the fcttlcmcnts will ftill operate 
as good charges in equity. A covenant to ftand feifed 
i , a known form of conveyance, and may operate as an 
appoiiitineat, but it docs not therefore follow that a co- 
\oiunt for quiet enjoyment fliould have the fame efFcft. 
{^Man^fidd C. J. The diflkulty in King v. 3^lelltug was, 
that the covenant to ftaiid feifed was by a man who 
could not Hand feifed, becaiife he was a tenant for life, 
whofe cilatc expired with his own life, neverthclcfs it 
wmj Jidda good execution.] The covenant for quiet 
enjoyment is only in fuperabundance and in furtlierance 
of his execution, but it did not go the whole length of 
the objoifl ; it could operate only for that which he cove- 
nanted for, the duration of his own eftate. None of 
thefe expedients contended for by the PlaiiitifT would, 
therefore, have fecured to tlie jointrefs the regular 
quaiterly payment of the rent-charge, the eftate pur 
Older vie wouKl be attended wdth great inconvenience, 
and it would be better to hold that the truftces took no 
eilatc at all than that. 


vVTlilWAM 

y. 


Shepherd in reply. The Defendant feems to rely but 
feebly on the argument for a chattel intereft. A leafe 
or grant to any one generally, without faying more, is 
an leafe for life : it may be reduced to a chattel by 
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auUtog thing which limits it to an event >that mail 
neoeiTatily happen in a defitkiee time. In v. 

Ldrd Ellenhorough by no means held 9 that the eftace, the 
trufts of which were to endure for the meafure of htt-* 
man exiftencei was a chattel intereft : on the contrary^ 
he held that it was^ as far as related to the annuitants^ 
an eftate pur auter vie : but to meet the obje£lion that 
fuch an eftate would not wholly fatisfy the trufts of 
the will> becaufe there was a folid fum to be raifed, he 
held, that it might, as to that purpofe, be confidered| 
as if there had been no annuities at all, in which cafe it 
was clearly to be held a chattel intereft for the raifing of 
the folid fum : but the Court were quite clear it was 
not a fee for the purpofe of raifing the annuities for the 
annuitants. This execution is not void in toto : deeds 
which are completely bad as conveyances, will never* 
thelefs operate well as appointments. Such was the 
cafe cited of the covenant to ftand feifcd to ufes. It 
is faid that the fettlor had the power to make a join* 
ture given to him generally, and that by giving a fee he 
has executed it in the beft poflible way, but it may be 
denied that when a power is given to perform an aft 
generally, and it may be done in either one of three or 
four methods, the appointor is at liberty to do it only in 
the beft poflible way ; but if the beft poflible way were 
to be purfued, it could be executed only by giving an 
eftate pur auter vte: becaufe by that mode it may be 
effeftuated without deftroying any one of the legal re* 
matnders. In Doe v. Smpfin, Lord Ellenhorough C. J. 
fays, (for much ftrds has been laid on the argument ah 
Mconvementtf) if the inconvenience fhould fubfift to a 
greater degree than it is likely to do, it would not war* 
rant us in putting a conftruftion on the will, in order to 
avoid it, which the terms of the will do not fairly and 
naturally in themfelvos bear.’’ In the cafe of Kenrici 
V. Lord IVtllium Beuucleri^ 3 Bof. fsf Full* 1 75., Lord 
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Alvanley C. J- R would indeed be much more 

convenient^ that the legal eftate (hould be veiled in 
truftees for the payment of the debts, than that the 
truft (hould be executed by the devifees under the di- 
reflion of a court of equity \ for a court of equity could 
not enable a devifee to make a compete title to this 
eilatc. But this is only an argument ah incotvucnUntly 
from which we cannot conftrue tke teftator to have faid 
that which in facl he has not faid.” The obfervation 
that the teftator feems to have contemplated that thefe 
eftates were covered with incumbrances, and that truf- 
tees could not inftantaneoufly get into the pernancy of 
the rents and profits, wherefore an eftate pur auter vie 
would be unfuitable to the purpofc of fecuring the an-, 
nuity, goes to the length of fuppofing that nothing 
might arife during the whole life of the jointrefs, and 
that a falc might bencceffary, in order to fccure payment 
to her executors of the whole fum which accrued during 
her, life; but this argument is rebutted by^ the circum- 
ftance that the teftator has devifed fpecific eftates for 
the payment of his debts, and has devifed over the rc- 
fidue, and that he direfts the jointure to be raifed out of 
the rents and profits only, fo that he evidently contem- 
plated, that the eftate which he fubje£lcd to the jointur- 
ing power, would be unincumbered and fuificient. It is 
argued that the teftator, in creating an eftate tail, in- 
tended that the tenant in tail (hould be in a condition to 
cut off the entail as foon as pofliblc : but this, furely, is 
not to be prefumed, but rather the contrary : and though 
the Court will do nothing to prolong an entail, they 
will lend no extraordinary affiftance in order to cut it 
off. No cafe has been cited to (hew that an eftate given 
to .truftees and their heirs^ coupled with duties y that 
confift with a lefs eftate, (hall carry a fee. A devife to 
truftees and their heirs in truft to fell, was held by Lord 
Hardwiche to confer a fee, bccaufe a lefs eftate would 
Vox.. III. 7j not 
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not anfwer the purpofe^ but here no fuch neceflity 
exifts ; and although, if the fettlement were now to be 
made, the Court of Chancery would direft it to be 
framed in the beft poflible way, yet when the appoint- 
ment is actually made, and is legally good, the Court 
will not undo it, merely becaufe a better mode might pof- 
fib>y have been fuggefted. 

Cur, adv, vult. 


On this day the Court fent to the Lord Chancellor the 
following certificate : 

We have confidcred the circumitanccs of this cafe, 
and the arguments of counfel for the parties, and are of 
opinion that the truftecs named in the deed of appoint- 
ment of the 20th day oi June 1766, and in the other 
deeds of the 26th of December 1782, and the ift oi De^ 
ccmber 179^, did not, nor did any of them, take any 
eftate or intcreft in the manors, lands, and hereditaments 
in queftion, of which the Right Honourable Philip 
Lord WentnaHy the teftator, was feifed in fee-fimple 
at the time of making his will, and which were there- 
by given to the Honourable Philip Wenmnn his fon, 
afterwards Philip Lord Wenman^ for life, or in any of 
them. 

J. Mansfield. 

J. Heath. 

S. Lawrence. 
A. Chambre. 
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was an action upon a bail-bond. The Defend- 
ant pleaded, lliat tlic Plaintiffs fued out the writ plead a lubtle 
1*11 1 . . , . • n 1 1 r t cnfnarp the 

upon which they had declared agailift him, botope the Phim iff, the Court 

affignment of the fuppofed willing o'oligntory was 'vill pmnit the 
llampcd according to the direct:ions of the ilatutc ; and 
rdl'o before any caufe of acllon in that fuit had accrued ihe Defendant 
to the Piaintiffi thereupon ; which he averred, and '''*^1 amend, 
prayed judgment, and that tlic Plaintiils might be di- 
reebed to caul'.' the writ to be returned and filed of re- 
cord, and that the record thereof, wlieii retunied, miglil 
be infpccbed bv the Couit, 

Pirku'ell S.rjt. had on a former day obtained a rule 
/fl/i to tjualli this plea, and th«.t tlie Plaintiffs might be at 
liberty to enter up final judgment, as for want of a 
plea. 

Ofijlsnv Serjt. llicwed caufe. Although there may be 
foine furplufage, the plea is good. The Ilatutc 4 & 

5 ylfin. c, 16. requires that the allignment of the bail- 
bond fliall be ilanipcd before any acihni is brought 
tliercon. This part then of the plea is of Itfelf a good 
aiul fubflaritivc ground of defence, and the Defendant 
might have ilopped here : but he goes on to fay, “ and 
before any caufe of atlioii in that fuit had accrued to 
the PlainLilfs,’’ which is another good defence : he then 
proceeds to pray that the Plaintiff may be direcled to 
bring tlic writ into court ; it is known the Court will 
not compel the production of the original writ, but this 
furplufage at the end will not vitiate the foregoing part 
of the plea, wdiich is good. It fuggells a plain replica* 
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tion, that the afllgnment was ftamped before the writ 
fued out ; and the Plaintiff might have proceeded to an 
iffue upon that fa£t. 

Pecknvell in fupport of his rule- The gentleman who 
penned this plea has laid a very ingenious trap. He 
kne>V the Court would not grant oyer of the original 
writ, and if we had demurred to the plea for want of 
oyer, he would have faid, there is a prayer of oyer at the 
end of the pica. The plea that the alfignment was not 
ftamped in due time, is a valid one, and well known, 
but the ordinary and proper form is, to plead that it was 
not ftamped at the commencement of the fuit : if he had 
fo pleaded, the Plaintiffs could have tak«n iffue on it 
with fafety, but the Defendant refers to the time of 
fuing out the writ on which the Plaintiffs declare. If 
the Plaintiffs had replied that the alfignment was ftamped 
before the commencement of the fuit, the Defendant 
wouhl have demurred for the departure ; if the replica- 
tion had been, that the aflignment was ftamped before 
the original writ was fued out, it could not have been 
fliewn until oyer of the original, which is never granted \ 
if the Plaintiffs had replied that it was ftamped before 
tlie cnp>as was fued out, the Defendant would have faid 
that that was merely mefne procefs, and that it was an 
admiffion that it was not ftamped before the original 
fued out. The writ on which the Plaintiffs declare, is 
not the writ which they fue out ; they fue out a capias 
ad refpondendum only, but declare upon an original. In 
all thele cafes of new devices and experiments, the 
Court permits judgment to be figned for want of a 
plea. 


The Court thought there might be fonie ambiguity in 
the words fued out the writ on which they have de- 
clared,’^ 
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dared/’ but difcharged the rulci upon condition of the 
Defendant amending by altering it to the words 

commenced this fuit^” and ftriking out the prayer of 
oyer. 

Rule difcharged without colls. 


1810. 


WlHTE 
and Others 


V. 

Howard. 


REGULA GENERALIS. 

IT is ordered, that from hencefordi in bailable cafes for 
any fum exceeding one thoufand pounds, it (liail be 
fulEcient for the bail to juftify in one thoufand pounds 
beyond the fum fwom to. 


END OF MICHAELMAS TERM. 
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A lady having 
Hiairicd 
wiih the I'oul'ent 
of guardians 
nanu-'! by hcrdc- 
coalfd ruppofed 
putative father, 
and confinned by 
the ■ ourt of Chan- 
cery, flio fuflered 
a recovery, and 
declared the ufes 
to the joint »ip- 
poiiitrnent of her- 
felf and her huf- 
hand, with re- 
inaindcr in flri<5t 
fettlemeiit. It 
beijig difeovered 
that hei uippofed 
inaniage was 
void, beraufe at 
the time thereof 
her Jv''gal father 
WMS alive, and did 
not coiifent to the 
marriage, the 
parties conceived 
that the feltlcmcnt 
and recovery were 
void, and executed 
a dccti of revoca- 
tioji, and fulfered 
another recovery, 
after which the 
lady made a new 
fettlemcnt. Held 
that the recovery 
and firil Icitlcnrient 
V’cre valid-, al- 
though made un- 
der a miAakc of 
the fituation in 
which the parties 


Bouchton V. Sandilands. 

^piIIS was a cafe diveeVed by the Lord Char.cellov 
for the opinion of die Court of Common Picas. 
The tafe ftated, th.it on th? 26llt of Ja 7 iuary 1794, Sir 
Edward Brj/ghlai^ hoirig feifed in fee of cilatct called 
White Acrey by lii;j will d vlicvl the fime to RicLird 
dilands :i\v\ John AUen^ their heirs anfl alhgn.s, In truft 
and to and for the ufes after mentioned, (tliat is to fay,; 
“ to the ufc of his daughter Daoisi during her n.i- 

tur.d life; and after her dcceafe, to the l.rirs oj iu’i- 
“ body lawfully to be begotten, in tail general provided 
that his faid daughter (liould marry with tiir confent of 
herguardians, and that the hulbandlhe might haj^pen to 
marry fhouKl take upon him the name D^ughion : 
and in cafe Elh.a DavU Ihonid die witiu at iftuo, then, 
<< in trull for his daughters Caroline Davis and Intcy 
Davi^y fucceflively, for life, and to the iHuc of their re- 
« fpecHve bodies lawfully to be begotten, fuccefrively in 
tall general. And after the dcccafc of all Jiis driUgluers 
without imie, in truflfor the tcll.itoi’s own rii^lit heirs 
for ever.” And in the will w^erc contained tin* lollow- 
ing words ; “ I appoint my filler Rutherford and Mr. 
‘‘ Sr.ndUands guardians of my hiid children.” "Ihc tel- 
tator died without legitimate ilTue; Jilizuy CaroJincy and 
Lui'y Djvisy named in the will, h.id gon>' by tiic name of 
Bouchton in the tellator’s lifetime, 'rhoy w ere reputed 
and believed to be the natural children of the teilator. 
At the time of the birth of Eliza, Iicr mother was law'- 
fnl!y nir/iTicd to a perfon of name of ICryry wlio w.is 
living at the death of ll:e t.flator; and on the loih of 
Augtijl 1798, on which day EAiza wa.s married by licence 

flood. 

to 
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to George Charles Braihnvaite F.fq., Mrs. Rutherford and 
Mr. Saudilandsy who were named as guardians in the 
will, having been firil appointed guardians by the Court of 
Chancery, and having been parties aflenting to the mar- 
riage. Previous to this marriage, articles, bearing date 
the 6th Augujl 1 798, were entered into, by which Mr. 
Uraihzualte covenanted, tliat upon the faid Eliza Davis 
coming of age, the faid eflate (liould be conveyed to cer- 
tain nfes in the articles fpecificd, and that he and his in- 
tended wife fliould join inrccovtrics for conveying the 
fame to fuch ufes 5 thefc are entered into in couf deration 
of the intended marriage^ and of the feltlement or provi- 
fion to be made by the intended hulband for the wife 
and her i/Tuo. JUiza attained her age of 21 years on the 
'i\Jl f Alarch 1799. An indenture of bargain and fale, 
bearing date the ift day of 1799, was made and 
executed between G. C. Brathwaite^ by the defeription 
of G, C» Jirathwaiu Boughtcuy of Pflotiy in the county of 
Herefordy Kfq., a lieutenant-colonel in Ilis Majefty's 
army, (tlieretoforc called C. 6'. Brath’ivaitey) and Eliza 
Davisy by the defeription cf Eli/.a his wf y (one of tlie 
daui hters, and a devifee, named in the hall will and tef- 
1 ament of Sir Edward Bought on y late of Pojhn Court y in 
the rouniy of Hertford aforefaid. Baronet, deceafed, of 
tlie lint parr; Janies Fairer Efq. oi the fecond part; 
and Thonuis A/linfoiiy Cicntlcman, of the third part ; 
It recited ihe tellator Sir E. Boughtoti^ will, his dcatli 
wiiaoiit revoking or altering it : the marriage with fucli 
confent as aforefaid ; tliat G. C. Braihwaiie had, by 
virtue of Ilis Majolly’s royal licence, afl'iuned and ufed 
tl’ic name of Boughton that Eliza the wife, had at- 
tained the age of 2i ; tlrat lie and flie, or he in her 
light, were in poUellion ; tliat he and his wife had 
agreed and determined to fiifl’er a common recovery, to 
the ufes therein after limited ; and therefore in purfu- 
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ance of that agreement^ and for barring her eftate tail, 
and for a/Turing the premifes to the ufes thereinafter 
declared, and in confideration of ten (hillings to each of 
them paid by tlie faid James Farrer^ they grant, bar- 
gain, and fell to him and his heirs, the premifes, to hold 
unto, and to the proper ufe and behoof of him, his 
heirs and alTigns, “during the joint natural lives of the 
hufbanil and wife, to the intent to make him a good te- 
nant to the precipe, that a recovery might be fufFered, 
in which a writ of entry might be fued out againft 
Farretj who was to appear and vouch to warranty (7. 
C. Brathwaite Boughton and Eliza his wife, who were 
to vouch over the common vouchee, &c. ; and the reco- 
very was to enure to the ufe of fuch perfui or perfons, 
and for fuch eftate or eftates, and to, for, and upon fuch 
ufes, trufts, intents, and purpofes, and under and fubjcdl 
to fuch charges, powers, provifions, and declarations as 
the faid G. C. Brathnvaitc Boughton and Eliza his wife, 
by any deed or deeds, &c. fliould jointly dired, limit, 
or appoint 5 and in default of and fubjed to any fuch 
joint diredion, limitation, or appointment, to the ufe of 
G. C. Brathwaite Boughton and his afligns for life, fans 
wafte ; with remainder to the ufe of Eliza his wife, 
and her afligns for life, fans wafte j with remainder to 
the ufe of Farrer and his heirs, during the lives of G. 
C. Brathwaite Boughton and Eliza his wife, and the life 
of the furvivor of them, upon truft to preferve the con- 
tingent remainders ; with remainder to the ufe of the 
firft and other fons of Eliza Boughton^ by G. C. Bratb^ 
nuaite Boughton her hufband, fucceflively in tail male > 
with remainder to the ufe of the firft and other daughters 
of Eliza Boughton^ by G. C. Brathwaite Boughton her 
huft)and, fucceflively in tail male ; with remainder to 
the ufe of the firft and other fons of Eliza Boughton^ by 
G/C. Brathwaite Boi ghton her hulband, fuccelTivcly in 

tail 
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tail general ; with remainder to the ufe of the firfl; and 
other daughters of Eliza Boughion^ by G. C. Brathwaite 
Boughton her hulband, fucceflively in tail general ; with 
remainder to the ufe of the firfl: and other fons of Eliza 
Boughton,^ by any hufband or hufbands with whom (he 
might happen to intermarry after the deceafe of G. C. 
Brathwaite Boughton^ fucceflively iit tail male ; with re- 
mainder to the ufe of the firft and othei daughters of 
Eliza Boughtotiy by fuch after-taken hufband or huibands, 
fucceflively in tail male ; with remainder to the ufe of 
the firfl: and other fons of Eliza Boughton^ by any after- 
taken hufband or hufbands, fucceflively in tail general ; 
with remainder to the ufe of the firft and other daughters 
of Eliza Boughton^ by any fuch after-taken hufband or 
hufbands, fucceflively in tail general ; with remainder to 
the ufe of fuch perfon or perfons, and for fuch eftatc or 
eftates, and to, for, and upon fuch ufes, trufts, intents, 
and purpofes, and under and fubjeft to fuch charges, 
powers, provlfoes, and declarations, as G. C. Brathwaite 
Boughtoriy at any time or times during his life, by any 
deed or deeds, &c. fhould feparately or alone dire£t, 
limit, or appoint ; and in default of fuch laft mentioned 
direftion, limitation, or appointment, to the ufe of the 
right heirs of G. C, Brathwaite Boughton for ever. In 
Eajler term 1799, a recovery was duly fuffered purfu- 
ant to the faid deed. This indenture in every part of 
it deferibes G. C. Brathwaite Boughton and Eliza^ as 
huiband and wife, but it is not exprefled to be made in 
execution of the articles before marriage, nor in confi- 
deration of die marriage ; and in fa^l, the ufes are ma- 
terially diiTerent from thofe to which the premifes were 
covenanted by the articles to be fettled ; and it being taken 
for granted that the parties were married, there is no limi- 
tation of any ufe to her and her heirs until the marriage. 
After this indenture was executed, and the recovery 

fuffered 
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fufTcred in purfuancc thereof, it was difeovered that 
when the articles of the 6th Augujl 1798 were entered 
into, and when the marriage was fuppofed to be had, 
Bll-za was, in law, llie daughter of her mother and the 
man to whom her mother was married ; and therefore 
that Elizas marriage with G, C. Bmihwaite Boughion 
was not duly folernnizcd, and that they were not huf- 
band and wife ; and upon the trial of an ilTuij flnce di- 
refted by the Couri^)f Chancery, this has been fo found. 
In thefe circumftances, by a deed of four parts, 
dated the 27th of Junr 1800, and made between E/tza 
Boug/?fo?tf by the defeription of Eliza BoiighUn other- 
wife Eliza Kaye^ otlierwifc Eliza Dav 'i\ of Pojlon Court 
in the county of Henjord^ fpinifer, and devifee in 
tail named in the laft will and tcflament of Sir Edward 
Boughtotiy of t!ic hrfl: pirt, G. C. Braihnvalte Boughton of 
th.e fecoPid part, James Farrer of the third part, and 
Thomas Athinfon of the fourth part ; reciting the will of 
Sir Edward Bought 'My and tlic* ai tides of the 6 x\\ Augujl 
1798, the bargain and fale of the 111^1/(7311799, and 
the recovery fulfercd in puvfuance thereof; and reciting, 
that fincc the faid feveral indentures were executed, 
and the f.iid recovery fufl'ored, it had been difeovered 
that at the time of the date and execution of the inten- 
ture of 6th of AnguJ} and at the time when the 

marriage between the faid G, C. Bralhwaite Boughton 
ami Eliza Boughton was fuppofed to be folcmnized, 
Eliza was a legitimate child of John Kayr, by his wife 
F.nJome Knyey (in tlie tellator’s will called Salome D avis y) 
and that John Kaye aiid Salome his wife, (the lawful 
father and mother of FAiza,) were flill both living, 
wherefore, inafinuch as Eliza Boughton was an infant 
under the age of 21 years, and incapable of contrafting 
matrimony, or of making, or agreeing to make, any 
fetticment or fcttlemeuts of her eftates or fortune wlicii 

6 the 
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the before-mentioned indenture of the 6th of Augufl 
1 798 was made and entered into, and when the mar- 
riage between G. C. Brathivaite Boughton and Eliza 
Boughfon was agreed upon, and was meant and intended 
to be folemnized, and inafmuch aj the fame indenture of 
fettlcment was made and executed, and the faid mar- 
was contracted and attempted to be folemnized, 
witiiout the confer. t of Joh?i Kaycy the fatiier and natu- 
lal guardian of Eliza Boughton y it was coiifidered and 
on dor flood that the faivi fuppofed marriage between 
G, C, Brath^waite Boughton and Eliza Boughtoiiy and alfo 
the articles of the 6th of Augujl 1798, and the fettle- 
meiH of tlie ifl May 1799, and all other fettlements 
and vO itra(Sls or agreements for fettlements whatfoever, 
made, entcied into, or executed, in contemplation or 
confideration of fiich marriage, were abfolutely null and 
void ; and tliat Rliz.a Boughton and G. C. Braihu'aiie 
Boughton were then at full liberty, either to marry again, 
or to remain fingle and unmarried, as they might think 
proper ; and that if Eliza Boughton and G. C; Brath^vaiU 
Boughton fhould determine to marry again, then that 
they were competent and at full liberty, either befora 
or after fiich new marriage, to enter into and make fuch 
other articles or fettlements, of or concerning their 
eflates or fortunes, or to vefufe or omit making any 
fuch articles or h'lilcmenis, as they might think pro- 
per ; and reciting tliat EUza Boughton and G. C. Brath- 
*:('aitv Boughton vi^exQ agaeod, and had determined, not 
to marry again upon the terms, or under any of the 
conditions or ciigagcm''nts for making fettlements, 
which w'cre agreed upon, or \\ ere ftipul.itcd for, or made, 
or cntercti into, on the treaty aforefaid, or in contem- 
platio.T of th.clr fej^pofod former marriage ; and that, in 
order that if Eiiza Boughton and G. C. Brathwaite 
Boughton fliould thereafter determine to marry again, 

there 
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there might be no reafon or pretence to contendf inilfl:, 
or Aippofei that fuch fecond marriage was agreed upon, 
or had, or folcmnized upon any fuch terms or under any 
fuch conditions or agreements for making fettlements as 
aforefaid, G. C, Brathivaite Boughton and Eliza Boughton 
had not only mutually and refpe£tively agreed to refeind, 
revoke, and declare abfolutely null and void, the faid two 
indentures of fettlement of the 6th Augu/l 1798 and 
the \^May I799> and all the covenants, contrads, agree- 
ments, ufes, trulls, limitations, provifoes, and declarations 
therein refpe£rively contained ; but had alfo mutually 
and refpc£livcly agreed to releafe, exonerate, and dif- 
charge each other from all contradls, promifes, engage- 
ments and agreements whatfoever, either for marriage 
or for making any fettlement or fettlements upon, or in 
confideration of marriage, which had at any time or 
times theretofore been made or entered into between and 
by C. C. Brathwaite Boughton and Eliza Boughton^ or by 
one of them with or to the other of them, or by one of 
tlicm with or to any odier perfon or perfons on behalf 
of the other of them ; and of and from all breaches or 
forfeitures of fuch contrails, promifes, engagements, 
and agreements refpeSively, and all ailions, fuits, da- 
mages, claims, and demands on account thereof, or of 
any of them, refpeilivcly, in fuch manner as was there- 
inafter mentioned and exprefled; and that Eliza Boughton 
had alfo agreed to releafe and difeharge G. C. Brathwaite 
Boughton from, and to ratify and confirm all payments 
that had been made by or to, and all ails, matters, and 
things that had been done by G* C. Brathwaite Boughton 
from, for, or on account of, or upon, about, or concern- 
ing the eftates devifed by the faid recited will, fince the 
marriage fo intended and attempted to be had and fo- 
lemnized between them ; and reciting, that for the pur- 
pofe of avoiding or oLviating and removing .doubts 

and 
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and queftions that might arife refpefling the operation 
of the faid common recovery, or refpeAing the fufR- 
ciency of fuch common recovery, to bar, extinguifli, 
and deftroy the cftate tail veiled in Eli%a Boughton^ 
under or by virtue of the fame will, with all remainders 
and reverfions thereupon expe£lant or depending ; and 
for the purpofe of conveying the premifcs to fuch ufes, 
upon fuch trulls, and for fuch intents aiul purpofes as 
were thereafter limited, Eliza Boughton had determined 
to fulFer a new common rcco>ery of the premifcs in 
the manner thereinafter mentioned ; and that Eliza 
Boughton had requelled G. C. Brathwaite Boughton to 
join with her in making a tenant to the precipe 
for fuch new common recovery, which he had agreed 
to do in fuch manner as thereinafter was expreded ; 
therefore, by the faid deed, G. C. Brathivaite Boughton 
and Eliza did feverally and refpeflively refeind, revoke, 
and declare abfolutely null and void the faid fevcral 
indentures of the 6th Augujl 1798 and the ill of May 
1799, refpedlivcly, and all the covenants, contrads, 
agreements, ufes, &c. in or by the fame indentures, or 
either of them, limited, declared, or contained ; and alfo 
all other contra^s, promifes, engagements, and agree- 
ments whatfoever, either for a marriage, or making any 
fettlement upon, or in confideration of marriage, which 
Iiad at any time theretofore been made or entered into 
between them ; and they and each of them did quit 
claim to the other of them, all contrails, promifes, 
engagements, and agreements whatfoever, either for 
marriage, or for making any fettlement or provifion 
upon, or in confideration of marriage, which at any time 
theretofore had been entered into by them, with or to 
the other of them, or by either of them, with or to any 
perfon or perfons whomfoever, on behalf of the other of 
them ; and from all breaclies or forfeitures tliat liad 
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been or {lioulct thereafter be made or committed of, in, 
or concerning the faid contradis, promifes, engagements, 
and agreements, or any of them ; and alfo of and from 
all adlions, fuits, &c. whatfoever, on account or In re- 
fpedl of fuch contradis, 8cc. i and for the barring the 
eftate tail which by or under the teftator’s will w'as 
veiled in Eliza Bottghton^ of and in the premifes, and all 
remainders and reverfions upon the fame eftate tail ex- 
pedlant or depending, (in cafe the fame had not already 
been well and efledlually barred by the faid common 
recovery) ; and for conveying, limiting, and alluring the 
premifes to the ufes, upon the trulls, and for the intent^, 
thereinafter limited, declared, or ^ xprclTcd, and alfo in 
confideration of toj. to each of them, (7. C. Brathivaiic 
Bojightm and Eliza Boughten^ paid by Farrer^ the ftiid 
(t, C. Brathivaife Bonghtony at the requcll and by the 
diredtion of Eliza Boughton^ and according to fuch eftate 
or intcreft as he had in the preniile:;, (if any fuch lu' 
had,) and aifo the faid Eliza Boughton^ did each of them 
grant, bargain, and fcl!, dircdl, IlniiC appoint, and con- 
firm unto Fanury his heirs and allign?:, the prcn.ifos, 
and all their and each of their eftate, to hold unto and 
to the ufc of Farrui’y his heirs and affigns, for the life 
of Elizay to the intent that a recovery might be fuf- 
fered, in which the writ of entry was to be profecuted 
againft Farrevy who was to vouch Eliza Boughtofiy (not 
C, C. Brathnuaite Bonghtotiy) who was to vouch the com- 
mon vouchee : and the ufes were declared to be to fuch 
perfon or perfons, and for fuch eftate or intcreft, eftates 
or intcrclls, upon fuch trulls, and to or for fuch intents 
or purpofes, and under and fubjeft to fuch powers, 
provifocs, charges, conditions, and reftriclions, and in 
fuch manner and form as Eliza Boaghtofiy (notwithftand- 
ing any coverture (he might be under, and whether (he 
(Iiould be covert or foie,) at any time or times during 

her 
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her natural life, by any deed or writing either with or i8x i. 
without power of revocation and new appointment, Boughtiw 
fhould direct, limit, appoint, give, or devife the pre- 
mifes 5 and in default thereof, to the ufe of Farrer and Sandiland^ 
his heirs during the life of Eliza Boughton^ in truft to 
permit her to hold and enjoy the fame, and to receive 
and take the rents, iffues, and profits thereof for her 
own ufe during her life, and to conve y fuch eftatc or 
ntereft to fuch perfon or pcrfons, and at fuch time or 
times, and in fuch manner, as Eliza Boughton^ notwith- 
flanding any coverture, and whether flie might be covert 
or foie,) fliould direct or appoint ; and from and imme- 
diately after her dccoafe, then to the ufe of the right 
heirs of Eliza Bou^hton for ever. In I'ntiity term i8oo» 
a recovery was duly fuflered, purfuant to the lafl deed, 
wherein Eliza Houghton was vouched, and not G. C. 

Brathwaite Boughton^ 

By indentures of Icafe and relcafc, dated 2tl and 3d * 

^pril 1802, and made between Eliza Boughtouy (by the 
fame deferiptiou as in the lull deeil), of the firft part, G. 

C. Brathnvaite Boughton of the fccond part, James Far-- 
rer of the third part, and IVilliam Fulke Grevillcy Thomas 
Coutts^ and Edmund Antrohus^ Efqrs. of tlio fourth part, 
reciting the deed of the 27th June 1800, and that a re- 
covery, (as the fact was,) had been lufFercd according to 
it ; and that a marriage had been agreed upon, and was 
intended to be fhortly had and folemnizcd between G, 

C. Brath*Lvaite Boughton and Eliza Boughton ; and that 
upon the treaty for the marriage, and in confidcr.-.tion 
of the fettlcment or provifioii agreed to be made by G. 

C, Brathwaite Boughton upon and for Eliza Boughton^ 
and the children or iffue oi the faid marriage, (if any 
fuch there fhould be,) in fuch manner as mentioned in a 
certain indenture of three parts, bearing equal date 
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therewith, it was ftipulatcd and agreed, by and on the 
part of Eliza Boughtorty that (he (hould and would, pre- 
vious to the folemnization of the then intended marriage^ 
limit, appoint, fettle, convey, and aflure the premifcs to 
the fcveral ufes, &c. thereinafter limited or exprefled ; 
and that Farrer had agreed to join with her in convey- 
ing the premifes irt fuch manner as thereinafter ex- 
prefled ; therefore, in purfuance of that agreement, and 
in confideration of the faid then intended marriage, and 
of the fettlement or provifioii made or agreed to be 
made by G. C. Brathnvaite upon or for Eliza Boughtotiy 
and tlie children or ifluc of the intended marriage, (if 
any fuch there fliould be,) as in the faid indenture bear- 
iiig equal date therewith was mentioned, fhe, the faid 
Eliza Bought on (in cxercifc of the ppwer given or rc- 
ferved to her by the laft-recited indenture, and witli die 
privity and confent of G. C. Braihivaiie Boughtorty) di- 
refts, limits, and appoints, that the premifes fliould go, 
remain, and be, and that the faid indenture, and the 
recovery fufFered in purfuance thereof, and all other 
aflurances, (hould from thenceforth operate and enure 
to the ufes, &c. thereinafter limited. And forthecon- 
fiderations aforefaid, and for the better and more effec-^ 
tually conveying, fettling, and afluring the premifes to 
the ufes, &c. thereinafter mentioned, and in confidera- 
tion of lOJ. a-piecc to Eliza Boughton and James Farrery 
paid by William Fulke Grevilhy Thomas CouttSy and 
Edmund Antrobusy the faid James Farrer (according to 
his eftate and intereil in the premifes, and at the requeft 
and by the dire£liou of Eliza Boughton^ and with the 
privity and approbation of G, C. Brathivaite Boughton^ 
bargains, fells, aliens, and rcieafes ; and Eliza Boughtofty 
with the like privity, confent, and approbation of G. C. 
Brathnuaite Boughtony grants, bargains, fells, aliens, re- 

Icafcs, 
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leafeSy and confirms unto GrevilU^ Coutts^ and Aiitrohut^ 
(being in their pofleffion,) and their heirSy the premifesy 
to hold unto theniy their heirs and afligns for every to 
the ufes, &c. thereinafter limited ; (that is to fay,) to 
the ufe of Eliza Boughton and her heirs, until the in- 
tended marriage ; and from and after the folemnization 
thereof, then to the ufe of fuch perfon or perfons, and 
for fuch eftate or eftates, and to, for, and upon fuch 
ufes, &c. as G. C. Brathwaite Boughton and Eliza 
Boughton fliould by deed jointly appoint ; and in default 
tliereof, to the ufe of G. C. Brathwaite Boughton for 
life ; remainder to the ufe of Eliza Boughton for life } 
remainder to the ufe of the faid trullces and their heirs, 
during the lives of G. C. Brathnvaite Boughton and Eliza 
Boughton^ upon truft to fupport contingent remainders ; 
remainder to the ufe of the lirfl: and other fons of Eliza 
Boughton by G. C. Brathwaite Boughton^ fucceflively in 
tail male j remainder to the ufe of the firft and other 
daughters of Eliza Boughton by G. C. Brathwaite Bough* 
tony fuccefTivcly in tail male •, remainder to the ufe of 
the firft and other fons of Eliza Boughton by G. G. 
Brathwaite BoughtoUy fucceflively in tail general ; re- 
mainder to the ufe of the firft and other daughters of 
Eliza Boughton by G. C, Brathwaite Boughtony fiiccef- 
fivcly in tail general ; remainder to the ufe of the firft 
and other Ions of FAiza Boughtony by any after-taken huf- 
band, fiicceirively in tail male ; remainder to the life of 
the lirll and other daughters of Eliza Boiighicn^ by any 
fuch after -taken huiband, fiicceiTiYoly in tail male; re- 
mainder to the ufe of tlie firft and other fons of Elizi% 
Boughton by any after-taken hulbarul, fucceflively in tall 
general ; remainder to the ufe of the firft and other 
daughters of FAlza Bought ofiy by any after-taken hufjand, 
fucceflively in tail general ; remainder to the ufe of fuch 
perfon or perfons, and for fuch eftate or intereft, eftates 
pr interefts, and to and for fuch intents and purpofes, and 
under and fubjedt to fuch powers and provifoes, chargei, 
VoL. IIL A a conditions^ 
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conditions, and rcftritlions as Elixa Boughton (notwith- 
ftartding coverture) fliould by will, executed and attefted 
ns therein mentioned, limit, appoint, give, or devife the 
fame premifes ; and in default thereof, to the ufe of the 
right heirs of fr. C. Brath^waite Boughton lox ever. G. C. 
Brathwaite Boughton <locs not convey by thefc deeds of 
the . ad and ai\ of April iHoa. A marriage was after- 
wards duly had and folemnizcd on the 24th of nTune 
1802. There has fince been born a daughter of tlie 
faid marriage, named Frederica Eivma Laura^ who is 
now living, and no other iflue. G. C. Brath^cuaite 
Boughton^ conceiving tliat tlie deed of ifl May I799> 
and the recovery thereupon iu(f»=‘red, were not void in 
law, has, in the form prtfcrlbed by that deed, limited 
and appointed to B. and his heirs, the premifes, upon 
tlie determination of the former cllatcs, by that deed and 
recovery fuppofed to be created ; and Eliza Boughton y 
conceiving that deed and recovery to be void in law, has 
according to the fijrm jirofcribcd by the deed of the 3d 
of April 1802, limiteil (fubjeft to the prior eflates 
thereby fuppofed to be created) the premifes to C. D* 
and his heirs. 


The quell it>ns therefore referred for the opinion of 
the Court of Coiiiinon V?e.’S, are ; 

1 . FrcderiLa Ktmtvi hauray tlie daughter of the 
faid niurriape, take any and wliat ellate in the premifes 
by virtue of the deed ami re covery of 1799? or is the 
propofition recited in the deed of the 27th oijmie i8oo» 
true in tl;c law, that the deed of lit of May 1799, was 
absolutely null and void ? 

2. Does Frederica F.mma Laurciy the daughter of the 
faid marriage, take any and wl*at ellate in the premifes 
by virtue of the deed of the 271!! of June 1800, the re- 
covery fuffered according thereto, and die deeds of 1802, 
or any, and wliich of them i 

3. Is 
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3. Is A. B., the appointee of G. C. Brathwalte 
Boughtuiiy eiititlcd to any and what cflatc in tjie pre- 
mi fes ? 

4. Is C. D., the appointee of Fsli 7 .a Boughtofiy entitled 
to any and whal cihuc in the prcmlfes ? 

This cafe was thrice argued : tha firfl: time In Enfer 
term 1809, by I.ens Serjt. for the Plaiiitiiis, (who v.vre 
faid to be Gto, C, BrathnvaUe Boifohi-yfiy now Sir Gl?. C. 
B. Boughtoit^ FJA'Zdy now Batighton^ ErnlcrLa Emma 
her dauglitcr,) and C\ />)., her appointee, men- 
tioned in tl;e fourth query ; and by Bifi Serjt. for 
the Defendants (/7), w)io v/en* faid to be the truilces 
under the will of Sir Keku^ard Boughten^ and who 
had hied tlieir bill, praying to have the deed of 1799 
delivered up to be c.incellcd j the fccond time in Trinity 
term 1809, by ShipJ\rd hen-jt. for the Plainldh,, and 
tVilliants Serjt. for rlio Deteiidants; and again, the 
third time, in Hilary term 18 ic, by Lems for the 
Plaintifih, and WiUhnns for ihe D.deadants. 

'The firlt anti fecond .irgunient:> were in fubiLince as 
follow. For the PhintilTs. Idie principal uiiellion is, 
v/hnt was the efiLtM ol the deed oi ill Alny i 799, and the 
accompanying recovery, for the articles 01 the 6tii of 
Atigujli being purely equitable, do not ali’edl the legal 
ellate. A.s to this lieod and recovery, two -propontious 
are averted by the IMaliUillb ; fivlt, tliat the deed and 
recovery, confidered as one alfurance, are both void 
together j fecuiuily, tliat tlie deed is void even if the re- 
coverv ft inds g'^od. If the ilceil be void, and tlie re- 
covery good, then there being no declaration of the ufes 
of the recovery, the ufes fliall refulc to Lady Bcugltcn, 

{a) Both the counfel for the what were their liitcrells; ^nd 
Defendants duTlarod, in the rouife that they abilaincd from prcffing 
of each of tlieir fcveral argu- fome points, left they fliouhi in- 
nicnts, that they did not know jure their clients' intcrelts with- 
who the perfons were in whofe out knowing it. 
l>eha]f they were to contend, ^or 
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the perfon fuftcring the recovery, in fee. 2 Ro. Ah* 789, 
line i., and again, ibid.y line 50. />/. 2 * If two 

join in a common recovery, where one, (as here the 
fuppofed hufband,) hath nothing in the land, and no 
ufe is limited thereon, this ihall be to the ufe of him 
folely who had the intcreft in the land, and no ufe (hall 
arife to the ItMngcr.” But if it be a neceflary confe- 
qucnce that the deed of 1 ft May 1799 cannot be good 
for the purpolc of making a tenant to the precipe ^ and 
bad for the further ufes, and that the recovery and 
the deed muft fall together, then the PlaintifFs contend 
that the recovery is void alfo. For where the whole 
foundation of a deed fails, there the deed itfelf is void ; 
and the recitals all fliew that this dec»^ is made upon 
the very foundation of a marriage previoufly had, 
which marriage did not in truth exift : therefore none 
of the terms contained in that deed can have any 
effeft or legal operation. The deed recites that Geo. 
Boughton and his uoife had agreed to fuffer a common 
recovery : if flic was not his wife, then there was no 
agreenient ; it was not agreed between him and Eliza 
Boughiofij a feme folc •, the parties are deferibed as huf-^ 
band and wifcy the ufes arc declared to be, to fuch 
perfon as he, and Eliza Boughton his wifcy fliould ap- 
point : if he was not her hufliand he had no fuch power ; 
ftill Icfs in that cafe was there any foundation for the 
ufes to the fuppofed hufband for life, remainder to his 
Hvife Eliza for life, and to her flrft and other fons, and 
firft and other daughters, by G. Boughtofiy her hujbandy 
in tail. It is unncceflary to difeufs whether the parties 
could, if they had ^leafed, have framed a fcttlement 
containing a provifion for illegitimate children to be 
thereafter born of them ; they never had it in contem- 
plation to make any fuch provifion, nor do the words 
of this fcttlement create any fuch ; for the firft and 
other fons and daughters, can, in law, defignate only 
legitimate offspring. The ufes in this dee 4 depend upon 
^ an 
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All implied condition precedent in law^ although it is 
not in form a condition : it is aiTumed that a legal 
marriage had taken place : if there were not that, it 
was not in the contemplation of the parties to make any 
change in her eftate at all : the marriage tlK?refore fail- 
ing, the ufes are void. 3 Co. Dig. 78 Condition B. i.- A 
condition precedent is fuch as ought to be performed 
before the eftate vefts, or the grant or gift takes efteft. 
There was no intent in Eliza Boughton to transfer this 
eftate, otherwife than on the fuppofition that the ufes 
which flie propofeJ were to take clFedl. Co. Litt. 20 J. a, 
Eittlcton fubdivideth conditions indeed into conditions pre- 
cedent, (of the which it is faid, conditio ailimpleri debet 
pnufquam fequatur effeFlus^) and conditions fubfequent. 
Litt. 378. Such condition as is intended by the law to be 
annexed to any thing, is as ftriuig as if the condition were 
put in writing. \_^Mansjicld C. J. Suppofe, inftead of 
the circumftances whicli have happened, the lady had, 
after making the <leed, difeovered that her hufbancl 
had been previoufly married to another woman : would 
not that have avoided the deed ?] No cafe is extant 
exaftly fimilar, but in fcveral cafes where marriage has 
been the foundation of the deed, the foundation failing, 
tlie deed lias had no effecl. 2 Ro.Ab. 792., line i\q. 
pl-z- HA being feifed of land, in confideratioii of a 
marriugc to be had between him and covenants to 
ftand feifed to tlic ufc of Inmfelf and B. for life, 
this is a contingent ufe, fo that if the marriage do not 
take efre^f, the ufe (hall not arife to B. Ibid. pl.^» 
If A being fi'ifed of land, in confideration of a marriage 
to be had between i?, his fon, and C, a woman, who 
are infra annos nuhiles^ covenants to ftand feifed to the 
ufe of B anil C, and then the marriage is had, and 
then they are divorced, the ufe limited to the wife fhall 
ccafe. Dyer 13. p/. 61. A man gave certain goods 

with his daughter in marriage, and afterwards they, 
were divorced : the queftion was, whether the woman 
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fhoulcl have her £:cch1.s back a^rain. And by Fitzherbfru 
and BaiiMnvsnc /s., it feems rcafonablc that fiie lhall 
have them, inafmnch as the cauie and confidcratlon of 
the ^il't i.'j tlien d.-i'catod; fev tlic floods were given in 
advaiiccjncnt of )»cr marriage, and ctjj'tuUe caujd^ &c. 
Ami the Lcok cites 19 E. 3., that if land be given in 
frankmaniage, and aflerx/artls the donees are divorced, 
the one by wdiom the caufc of divorce was firft moved, 
fliall lofc the land. As if the woman fues it, the huf- 
band Avail have the land, and c contrj. But Fitzherbert 
faid, that tlicrc was another report of that cafe, which 
faid that the land Aiould hr* divided between them. 
And note, tliat about the 26th year 1/ //. 8., upon evi- 
p.' nn' given in a writ of dotinuo, the Coii/t was of opi- 
nion, that if a woman had goods, and afterwards the 
luifband and Aic w^cre divorced, ihc Aiould have again 
all th(.' goods which were not fpeiil.^' \_I[i‘aih J. So 
it was always, if a woman enfcoired a man far/y'd via^ 
triwonii prtelocuii^ and the marriage did not take place, 
Aio Aiould have her lands again \ which comes nearer 
to this cafe.'] Tsih. jljf, 19 Ediv. 3, foI» 60. pL 2. 
Novel DiALifin between a woman plaintifi* and a man 
defendant, before SEird and SL^f. It was found by 
verdiv^ that tlie father of the Plaiiitifi" gave to the de- 
f'-ndant the lands in Irankmarriage, when they were 
7 fj/hj an?:c,s nuhileSj both the one and llic otlicr j and 
that afterwards, at their full age, t!ie man was di- 
vorced, and tjiat, with tlic good will the woman ; 
.md that the divorce was made at tlie fuit of the huf- 
band, and after tlie divorce he kept jiufieAion of the en- 
tirety, and ouflcd the woman, whereupon fiio brouglit 
afTifc ; and bccaufc Aic was the caiife of the gift, and 
the frankmarriage was terminated by tlie divorce at the 
fuit of the huAjand, it was agreed that Aic Aiould 
recover the entirety. P. 19. P. 3. AJfizes 83. Co. 
Litt, 204. a. And yet fometimes in cafe of lands or 
tenements, caufd Aiall make a condition. As if a man 
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give land to a man and his heirs, catifa matrimonu pra- 
locuhy ill this cafe if flie marry tlic man, (for [a) fo it 
is printed in all the editions, but the fenfe feems to 
require that it fliould he ** If flic either refufe to marry 
the man,”) or the man refufe to marry her, flic fliall 
have the land lUMin to licr and to lier heirs. Whether 

cJ 

it be the cafe of a divorce, or of* a m.trriage void ab 
itii:ioj fo that the foundation fails, o it can niahe 
no difference; and the deed of 1799 was therefore void, 
and Frcdenc:i Emma Laura takes no eflate under it. 
Before tl'iC deed of 1800 was excculcvl, J^ady Bouyjftony 
tlicrefore, had tlic ufes to hcrfcif in fee, and Sir Geo, 
BjU’diton did not take even a life cllate under the reco- 
very and deed of 1799. It remains to confidor the effo£l 
of tl.c fubreqiicnt deeds and recovery. It is immaterial 
to the Plaintiffs wliether the deed of 1799 was wliolly 
void, fo that there wa.vS no f»ood tenant to the precipe, 
and fo the rerov‘?ry bad, or whether the ufes declared 
weie alone voi^! : for if t‘jo (h‘cd of 1709 being wliolly 
vc'id, the* fill recovery was bad, Lady Bcughton conti- 
n i *d tenant in tail, until the entail was well barred by 
tlie feco. d recovery : if the firfl recovery was good, Lady 
li^ugbijii was tc'nanl in fee wlien fhe executed the deed of 
1800, and differed the feeond recovery: but a recovery 
fulTered by a tenant iii fee does not in any wife impair or 
wtMken til. It CiL.ite, and the '!eed of iSdo gives her as 
ample a power cf dii'nolition over the eilate as can 
be crcati-d. If, liowever, tlic ufi^N of tlic deed of 1790 
v'cre not void, it might be tliought that tlie deed of 
1800 war. an vippolntincut made by l..aily Boughtoii and 
iSir Gi'zr^i- B'.ughtcny in purfuanceof the power contained 
in tlie fn il feUlement *, but it is impoffible to fulfain 
that propoiition, bccaufe the parlies evidently never 
intench'd it as an appointment ; on tlie contrary, they 
fet cut ill the beginning of the deed of iSoo, with dc- 

(«) Upon rchTrlng to the text pommfntator wrote it as it is 
it feerns probable that the learned printed. 
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l8ll. * daring that the deed of 1799 was void already, but 

^ in cafe it were not, they do all they can to refeind it ; 

Boughton - _ ' , , ' 1 

we cannot therefore argue that they meant to act under 

Sandilands* it. But thefe two perfons together were evidently able, 
either jointly, or both, or one of them, feparately, to 
difpofe of the whole eftate as they did ; and whether the 
eflatc moved from the one or from tlic other, the 
efFeft is the fame. The deed of 1802 is no more than 
an ordinary fettlcment made previous to marriage. No 
joint appointment has been made under the power 
thereby created, the life ellates to the hufband and 
wife take efl'ed : there arc iin fons of the marriage, 
but there is a daughter Frederica Emma Laura j who 
takes the eftate tail thereby created. There have been 
feparate appointments made by Sir Geo. Boughton and by 
Lady by both under a mifcouccption, and, 

fuppofing that the deed of 1 799 is void, their ap- 
pointees take no eftate thereby. If, however, the deed 
of 1 799 is good, Frederica Emma Laura lakes an eftate 
tail under it*, for not being born until after the mar- 
riage, flie comes under the legal defeription contained 
in that deed, of a daughter of Eliza Boughton by C. 
C. Brath*ivaite Boughton her liuroand. 

For the Defendant. Tlic deed of 1799, which led 
the ufes, and the recovery, form together but one af- 
furance, and muft ft and or fall together ; and as the 
recovery is clearly good, it will alfo uphold the ufes 
declared by tfuit deed. There is no diftindlion between 
faying that the foundation of the deed fails, and that 
there is no condderatiori for the deed ; lor fuppofing 
that the deed were made on a miftaken confideration, it 
was at moft but as if made upon no confideration j and 
it is clear that the want of confideration does not avoid 
a deed. It never was yet heard of, that a recovery was 
void bccaufe the foundation of it failpd. In a cafe 
where a fine is levied or recovery fuffered, the eftate 
paiTcs, although there be no confideration, or the confi- 
deration 
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deration never takes effeA or be illegal. Before the 
ftatute of ufesi a court of equity would not enforce a 
contra£); which raifed an ufc} without a confidcratlon, as 
upon a covenant to (land feifedj or the like ; but fince that 
ftatute, << in cafes where ufes pafs by way of tranfmutation 
of poUeflion, as by fine, feoffment, or recovery, there 
the confidcration is not at all material ; for he that 
doth make the eftate, may appoint the ufe to whom he 
will, without any refpefl to marriage, kindred, money, 
or any other thing : for in this cafe his own will and 
confidcration guideth the ufe and equity of the eftate : 
yet in bargains and fiiles, and covenants to (land feifed 
to ufes, it is othcrwife ; for there, confidcration is fo 
necelfary, that nothing will pafs, neither will any ufe 
rife, without a confidcration.” Sheph, Touchjl, jio, 511. 
2 Ro. Ahr, 79 T. line lo. pU i . If a man levy a fine, and 
covenant by indenture, in confidcration of blood, and of 
the marriage of his baftard daughter, that the conufee 
fliall (land feifed to the ufe of his daughter, although 
this is not a good confidcration to raife an ufe by way 
of covenant, yet it is fuificient upon a fine ; for the will 
of the party is fufficlcnt for that, without confidcration. 
PL 2. ibid, \iA, in confidcration of 100/. paid by B, makes 
a feoffment in fee to i?., and C. the fon of B,, that 
fliall raife an ufc to C. w^ell enough, although all 
the confidcration was given by B, So Oiveuy 41. Ste- 
vens V. Layton. Mutual covenants that T, the fon of 
the one party, and M. the daughter of the other, fliould 
marry ; pro quo quidem maritagio Jic pojlea habendo ; A, 
covenanted to make an eftate to T, and M,y and to the 
heirs of their bodies for the jointure of M.y and a fine 
was levied between T, and M, and the covenantors, to 
the ufes of that deed. T, died, and At, intermarried with 
i. Gawdy Serjt. moved that the ufes (hould be to the 
conufor. W dmjley. It is not like the cafe of a covenant 
to (land feifed, which depends on the confidcration ; to 
which all the Court agreed. Here the purpofe was 

mod 
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i8il- mofl: cxfTcfs, J!c pt^ea hahendo; yet upon that found 

'' ' ' cliftin<^iion between tortious and rightful conveyances, 

^ ' ‘.^TTTOJC ^ ♦ 

the deed was not void, but the ufes took efic< 3 :. Jones 
V. Boylefoiiy VJ. Jon. 345. Humphrey Hill covenanted by 
indenture, in confivleration of the love that he had to 
Tl lUinm Hill^ and that he was of his furname and con- 
far.guinity, and for the prefervation and contininnce of 
the in tlio name of the Hills y and in cf v 1 

of a in.Trlar'* to he had hi twe«?n Ru'hard ' ,/• 

the laid Hiil, and Urjuhiy li'O 

J. i 9 , ; ar.d illo covenant \o .’.'Hire h^s i 

Ifumphny Ilitl for life, M’uii renmiiK*' r to tliv ’ 
Richf.rd and Vrfiihis ‘indi tlie ]». irs ' f tht' he <ay \A 
Rirhunl ; remaiiulcr to the iifc of 7 //// in tail, 
wllli remainder over : a f '*-rnicnt and fine wen* ir.jdo 
anil Icvieil to ih* fe ufo*^: man led aneiher inai', 

and Richard another w’.J ' : Jlut/iphrcy IliH di. il, and 
the cjneRion was, wliat eil.Ue UtJiJa had ; and It was 
rcl’olved by the Coiiri, anil fo ;u!jndgod, that the faid 
Richard \vm\ U?ftda v./cre joiiit-tcna:m*, notwididanding 
that the marriige look noi efhO, Ly nua(‘|ics, and not 
by entireties. difference is, th it if tlio conveyance 

had h‘ cn by covenant in coidideratioii of marriage, 
ihrre, if tlie marriage had not taken edeot, the woman 
fliould have nothing; hut fince a fioffment and fine 
v/crc made and levied to that ufe, it is otlierwifl-*. S. P, 
S. C. 2 /?'?• Aihr. 79 ^’ Hnynvardy 

L St 7 ll\ 570. 5 . C. Pii<'tl on R,c. A feranger to 

the eftate joined in making a tenant to the precipe, and 
was vouclicd jointly; and it was held that fuch miftake 
in the intention :.ih1 fiiuation of the parties did not vacate 
the recovery. MiicJi of what was tlierc faid, is applica- 
ble to this cafe. S. 7 *. Doe d, Gwajlcy v. Nclfotiy autCy 2. 
59. Where a fl:ra”'gcr joins In a conveyance, it fliall 
be held the confirmation of the Itrangcr ; fo that if the 
other Ihould die, it would be the grant of the ftran^ey 
by cftoppel. Co. Lift. 147. b. A. doth bargain and fell 

land 
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hud to B, by indenture ; and before inrolment, they 
both grant a renNcharge by deed to C , and after, the 
indenture is inrollcd : the grant is good, and after the 
iiirolment, by the operation of the flatuLc 27 //. S. r. 16., 
it fliall be the grant of 5 ., and the confirmation of A. 
But if the deed had not been inrollcd, it liad been the 
grant of and the conhnnation of B, ; and fo, gud- 
ciuique viii dat \ the grant is good. T>oe ex dr'tn. 
ington V. Bipjop of L/amlajf and Others^ 2 bU‘w 491. 
\_MansfieldC, J. TJiat cafe has merely decided tiint a 
man who was tenant in fee having fuflered a recovevyj 
is eftopped from faying tluit there was no tenant to die 
precipe^ and that dicroforc his devif ie is alfo eltopped.'] 
It makes no ditTercnce that the deed delcrlbes i^ady 
Bung/:/jn by an improper dcfcrlption, as wife : thett will 
net vitiate her grant. rerHns, Grants pi. 40. “ If 

Alice at S/)’/e, reciting by her deed that fne is a feme 
covert, and In truth llie is a feme f(de, grant aiinuity, 
it is a good grant, for that is but a void recital.” In the 
cafe of frankmarriage, the entail is not to him and the 
Iteirs of his body, but to them am! the licirs of their 
bodies; f. 17. : and the eltatc cannot be if th:; 

union docs not tak*: c/Tedl. TIi.s is wholly dilliinilir to 
the cafe of goivls or lauds gi'an caufil nuitrnnoml d'^ocui] 
before die llitute of ui All llie Piaiuull av, ciin. us 
arc dr4wn frc}m tl.e p.'aclice ('f a court of e*L{u!iyj and 
are not admillihle iicve. Pqully m.-y look at die fnp- 
pofed marriage tlic cmirulciution cl this deed, but at 
law the marriage ij not tiic Cviufh'icra'iioii ; the dc^-u is 
made in conrideralioii of fne I'uhlic^s, .uitl m the intent 
to make a tenant to the pi\ cipe lor itif:' ring a common 
recovery : and dial conridctV.iion, the Oiay oiu* to which 
this Court can attend, neither f.iili,, nor n.illakcn. 
This is nothing like the cafe of a condition precedent : 
•a condition precedent docs not conlili: in facts not 
known to the parties at the time, and which being after- 
wards difeovered, render the grant void. On the con- 
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traTy> it is a thing known, and either implied In law, 
or exprefled, upon which being done, the cftate v^fts. 
A condition implied differs in this refpefl: only from a 
condition exnreffed, that the law makes the condition 
refulting out of the contrail of the party. It has 
been objcfted that the ufes limited to the children of 
Lady Boughton by Sir George Boughton, her hufbandi 
were too remote at the time of making the firft fcttlc- 
ment; but thefe fpringing ufes and contingent ufes 
arife every day, fince the ftatute of ufes. There arc 
many common law cafes before that ftatute, in which it 
has been held that fuch ufes were bad. But though it 
is clear that the ufes to the ilTue coul ^ not take effeft 
uiilefs the parents became hulband and wife, yet it wavS 
by no means impoffible for them to become fuch, and 
to have iffue of the marriage ; and the very cafe has 
happened. King v. Melling, i Vent. 228. It cannot be 
denied but that a devife to a man and the heirs of his 
body by a fccond wife, makes an eftatc tail executed, 
though the devifee had a wife at the time, as the cafe 
often cited j land given to a married man and a mar- 
ried woman, and the heirs of their bodies 18 Vm.Ahrn 
395. Remainder, (G) pL 19. : for the feme of the mar- 
ried man, and the baron of tlie married wommi may 
die, and then the furvivors may intermarry and have 
iffue ; and that is a much more remote contingency than 
in the prefent cafe. But fuppofing thofe ufes were too 
remote, ftill that would not avoid the whole deed. It 
is a principle coeval with the law itfelf, that a deed may 
be good in part and bad in part ; as Ld. Kenyon C. J. ad- 
mitted in the cafe of Eftwick v. Cailland, 5 71 JC. 420., al- 
though he held that the do£lrine was not applicable to that 
cafe. Norton v. Simmes, Hob. 14. The common law doth 
divide according to common reafon, and having made 
that void that is againft law, lets the reft ftand. Collins 
V. Blaniern, 2 JVilf. 351. acc. Ofgoode v. Strode, 2 P. 
JVms* 245., and Furfaher v. Robinfon^ Free, in Chan. 

47 So 



IN THE FiFTT-FIRST YeAR OF GEORGE III. 


365 


475*9 was there cited. Part of the deed was held bad» 
and part good. \^MansJield C. J. Surely it will not be 
contended with you at this day, that a deed may not be 
good in part and bad in part, unlcfs that which is bad, 
being void, by neceflary implication makes the whole 
void.] The limitations of the deed of 1799 being there- 
fore good, the deed of t8oo is of no ufe or effect : for 
what was it ? Sir G. Boughton being feifed for life, with 
remainder to Lady Boughton for life, he, according to 
fuch eftatc or intcreft as he had in the premifes, and 
Ihe alfo, granted to Farrer^ during the life of EUtm : 
this therefore enured as a grant by Sir G. Boughton and 
a confirmation by Lady Boughton to Farrer and his 
heirs during the life of Lady Boughton^ which was a lefs 
durable eftatc than he had before, fo that the eflate 
would devolve to the heirs of Farrer upon the deceafe 
of Eliza as fpecial occupants ; the ufes were declared 
to enure to fuch perfons as Eliza ihould appoint. It is 
not clear that Sir G. Boughton could grant fuch an 
eflate, but if he could, it could only be to fuch iifcs as 
could arife during the life of Lady Boughton ; fo that the 
ufes limited by the deeds of 1800 and 1832 could be of 
efFe£l only for the life of Lady Boughton ; confequcntly 
thofe deeds are not applicable any further than they are 
confiflent with the firR deed. It isfaid the deed of 1800 
might operate as an appointment under the deed of 1 799. 
Sir G. Boughton and Lady Boughton certainly might, 
after the deed of 1 799, have executed their power of 
joint appointment, and thereby have deftroyed the con- 
tingent cflates tail to the ifTue of their future marriage, 
if any fuch fliould be born ; but in order to do that, they 
muR have a£led under and recognized their former deed : 
whereas it is evident from the recitals of the deed of 
1 800, they do not mean to aflirm that which had been 
done, and to declare new ufes under it, they come to 
refeind and dellroy. The deed of 1799 made a good 
tenant to the precipe, and the recovery fuRered is good* 
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It is fakl, and it is clear law, Ahh'At v. lUtrtov.y i Salk. 
591., that if no nfes of the recovery are declared, the 
recovery fhall follow the legal eft.itc at common lav/, 
and c!iure te the ufc of the pcrfoii by whom it is fuf- 
fered in fee; but it is fetll^il that where any ufes of a 
recovery arc devbred, no other ufes ihall arife by im- 
plication. Tl/(ih/g V. Coze/iSy I L(l. Raym. 35. That 
recovery therefore enured to the ufes of their joint ap- 
pointment, and until that fliould be cxccutcil they took 
veiled cllatcs to Sir G. Uovghim for life, remainder to 
Lady Boughion for life, remainder to Barrer to fupport 
coiitmgent remainders, with rem.rlndcr to the fons and 
daughters fuccellivcly in tail, &c. wirh a power of ap- 
pointment in default of illue to Sir Gvoig? Boughtai^ 
vover the fee, in catc of his fiirvivonnip, and the ultimate 
remainder to him in fee. Bet tlic joini appointment 
not having been CACCiitod, it nndl be admitted tliat 
Bred'ru'ii Bmnm Ltrn'j takes tlie cll/to tail under that 
firil deed, and the appointee of Sir Gcirge Boiightony in 
whofe favour the ultimate appointment has been cxcr- 
cifed, alfo lakes an ellate in fee c;\pcttant on the detcr- 
mlnaticn of i:er cliate tail. Kcithcr FrcdcncLi Ehima 
J.auya tlierefor?, nor C4. D , tlii appointee of Liiily 
Boi'g/'l'jjy rak»s any ellarv under the fc'vond fcttlcment. 

fn reply it was obfeivcd, that the Lord Chancellor 
feemed to att.ich weiglit to the circumilancc, that the 
deed of i8:.o cor.veyod to the tenant to tlie precipe an 
cllafc during the life of Lady lBught\.7i oiily : but that 
oilat ; was equally fullicient lo make a tenant to tlic 
prjcipe as an clVate in fee would be. It is admitted 
by thtc PlaintiiTs, that the full recovery was not void ; 
but that does not therefore follow, wliicli is urged upon 
the ground that the recovery and deed to lead ilic ufeS 
arc one afiurance, as to fome purpofes they arc, lhatf 
llie recovery, being got d, upholds tlie ulterior ufes de*^ 
dared by the deed. [^Mausfeld C. J. There can bo no 
doubt but that a recovery may be very good, and the 
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ufes cleclarcil may be bad : fuppofe a good tenant made 1811. 

to the precipe, and the tenant in tail fiiiTcrs a recovery, Boughtom 

and then by deed declares fuperftitioUvS ufes, or any 

other ufes void in law ; it would iievertliclcfs be a good Sanuilands. 

recovery to bar the cft.ne tail : fo if he declares ufes 

conftituting contingent elLitcs more diftant tliaii tlic law 

will allow, the ivcovery may iu;vertheJcfs be good. 

Nothing in the mif-defeription of the perfons, calling 
themft'lves hufband and wife, will vitiate the recovery.] 

*rhefe ufes do <lepcnil, (which has been denied,) upon 
the parties being hulhand and wife, 'riie Plaintifrs do 
not put It on the ij;Toiuid of a conveyance executed by 
niiltake : there ihc Court of Cliaiicery would compel 
the particb to do that which ought to be done : but here 
was a nuirriage in fact, though not in law, and the 
Court of Chancery would nut have compelled thefe 
pcrfoni; to become huihand and wife, lii the cafe of 
V. AIM/fgy Jic ufes were not impofilble, alrlioiigli 
tiicy were likely not to arife fo foon as is ordinary in 
marriage fettlements. in tliis cafe, as things then flood, 
the ufes were beci)rae InipofTible ; llu re mwer could be 
a legal foil or dauglitor ot the marri.i‘i;o iht^relnfore hnlj 
and the Defendant has not been hardy enough to con- 
tend tint the ufe.-i extended to all ilhie legitimate or 
illegitimate of thofe two jicrfcns. It is faid the f nils 
miifl be knowni upon which a cu;vilrij:i depends: here 
all the faifts were known to the parties: tlu y were ig- 
norant only of the legal efll cl of thejo, and igmvtuH a juris 
fieminem excufat : and liiicc the thing t!one proves not to be 
the fame tiling, nor to have the fime !eg:il effcT, whieh 
was intended, the want of that intended aCl prevents the 
eftate from taking effeft. [^Ma?jsficld C. J. agreed that 
Kin<r V. MelUtig was not applicable, but faid this was 
not a midake in law, but a millake of fa(Sl j for it was 
not known that tJie mother had a hufband living.] The 
cafe of Doe ex dem, LAifsington v. Bi/hop of Llandajfx^ not 
applicable ; that was a mere cafe of mifnomcr. Ne i- 
ther 



3^8 


CASE iM MICHAELMAS VACATION 


i8ii. 

Boughton 

gjUTDiLANOS. 


ther is this a cafe of eftoppel. The only material ar- 
guments that have been ufed, are thofe which tend to 
eftabliih the goodnefs of the firft recovery, from which 
it will follow that Frederica Emma Laura takes an 
eftate tail under one of the fcttlements, and aa the 
Plaintiffs contend, under that of 1802. The diftinftion 
between ufes which take cfFe£k by tranfmutation of 
pofTefilon and thofe which do not, has, in the Defend- 
ant’s argument, been pufhed too far ; for fuppofe a man 
already married to enter into fuch a deed as the firft 
fettlement, it would follow that (letting the confidera- 
tion of fraud out of the cafe) fo far as refpedled the 
ftatute of ufes, that deed would be good. The deed 
however would in that cafe clearly be void ; and void, 
not in refpefl: of any previous criminal aft, for the firft 
marriage would have been lawful, but on account of 
the previous indiflbluble contraft creating a dilability. 
Here it is void on account of the difability of nonage. 
It is not contended for the Plaintiffs that the nullity of 
the firft marriage makes void the ufe limited to Frederica 
Emma Laura in tail, but that that ufe never arifes \ and 
that the marriage never having taken elfeft, thofe ufes 
of the deed which depend on the marriage, namely, the 
life eftates .to the hufband and wife, are void. {^Mans^- 
jield C, J. The cafes cited for the Defendant are very 
ftrong to put the operation of a fine or recovery upon 
the will of the parties ; and to guard agalnft that it is, 
that all fcttlements are made to give tlie ufe to the fet- 
tloT until the marriage : if that iniermediatc ufe were 
not limited, the fettlec might alicnc before the marriage. 
No argument has been raifed from the cafes of con- 
trafts for the fale of goods, for building houfes, or the 
like. Such contraft s, whether under fcal or not under 
feal, if they proceed on a clear miftake on both fides, 
are void. Suppofe a man and woman covenant to 
marry, both being married, but both underftanding tlieir 
hufband and wife to be dead : would not that covenant 

be 
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be void ? And here, if, inftead of a conveyance having 
been a£lually made, the contraA had ftill refted in co- 
venant, Sir G. Brighton would never have had the eftate : 
fo that it all refts upon the difference between a cove- 
'nant and an aflual legal conveyance. Heath J. Upon a 
Icafe, where the leflbr has covenanted that the leileo 
fliall enjoy during the term, and the h^ffor had no power 
to leafe, fo that no term exifts, the covenant is gone. 
Lawrence J. Suppofe a relation of the parties had, with* 
out any valuable conflderation, but merely on account of 
his friendfhip for them, made a feoffment, in contem«< 
plation of the marriage had, to the huiband for life^ 
with remainder to the wife for life, remainder to the 
children of the marriage : would that feoffment prove 
void, and carry nothing if it turned out that they were 
not legally married ?] The dee<l would be void, if it 
purported to convey to them by that defeription, for it 
would be the very cafe of frank-marriage, Lift, / 17. 

Cur. adv. vulU 



SANDl&ANnk 


In Michaelmas term 1 809, the Court obfcrvcd that 
there was one point which had not been difeuffed in 
the foregoing arguments, viz. Confidering the firft deed 
as good, what would be the effedb of Farrer^ the 
truftee to fupport the contingent remainder to the 
daughters in tail, joining in making the tenant to the 
precipe for fuffering the fecond recovery ? Suppofing 
that the contingent remainder could not otherwife be 
fupported, would not that deed and recovery have the 
effeft of deftroying his eftate, before any of the contin- 
gent eftates came into ejfe f He was a mere tenant for 
life : whether for his own life, or that of another, differs 
not. By fuffering a recovery, he difavows the title of 
his lelTor for life, and incurs a forfeiture. The confe- 
quence would be, the letting in any of the fubfequent 
ufes of the firft fettlement ; it might let in the power 
of the huiband to appoint in fee# Does it not therefore 
VoL.Iir. Bb deftroy 
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deftroy the particular edate, out of which' all the fubfe-> 
quent ufes in that deed were to fpring ? If the only 
quedion were, whether the fird deed were void, the 
Court was now prepared eafily to anfwer that quedion. 
Suppoiing there had been no fubfequent recitals, deeds, 
recoveries, or tranfa£lions, what is the obje£lion to that 
deed ? The limita<lon is, to a man and woman, who 
call themfelves huiband and wife, and to their fons and 
daughters. That can only mean legitimate fons and 
daughters. Although the parties call themfelves hulband 
and wife, when they are not, they marry afterwards ; 
and why are not the limitations to the fons and daugh«- 
ters of that marriage good ? Some of the Plaintiffs 
have in certain refpe£ls conflifting inteieds ; and as the 
Court of Chancery has fent hither two quedions on the 
effedl of the appointments, it is fit they fhould be ar- 
gued on behalf of the feveral perfons who have the con- 
fliAing intereds ; and it will be unnccelTary to difeufs 
the effecl of the fird recovery ; but, affuming the fird 
recovery to be good, confider what effc£l the fecond 
recovery will have, fo far as regards the appointments 
by the hufband and wife. 

Upon the third argument, in Hilary term 1810, Lef2s 
appeared for Lady Boughtony Frederica Emma Lauray her 
daughter, and for C. i)., her agpointee, mentioned in the 
fourth quedion. He contended now, that the deed of 1 800, 
which was, he faid, executed in prcfcnce of two witnefics, 
took effeft as a good joint appointment by Sir G. Boughton 
and Eli%ay under the fird power limited to them in the 
deed of 1 799. He faid he had been compelled to aban- 
don this propofition before, fo long as he argued that 
the deed of 1799 was void, but now, fince that deed was 
held to be good, he was at liberty to argue that al- 
though in the recitals the parties confidered that deed 
as void, and did not intend to a£f under it, yet that the 
pourt mud confider what they actually did, not what 
they intended to do. The objcfl: of the deed of 1800 

M'ai 
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was to deftrOy the fuppofed ellate tail of Lady Boughton^ 
proceeding on the fuppolition that the former deed and 
recovery had not that efFefl. Sir Geo* and Lady Boughton 
jointly appoint to Farrer to make him tenant to the 
precipe ; and the firft ufe declared of the recotrery, is 
to the foie appointment of Lady Boughton^ Although 
they had no reference to the power/ and no conception 
of its continuance^ yet the firft deed being efFe<ftual 
in fpite of them^ it fhall be efTedual for all purpofes 
that could afterwards afFeff the property^ and good for 
this purpofe as well as for others, ut res magis valeat 
quatn pereat^ for otherwife the deed of 1800 will not 
operate at all, but the whole will be left in the fome 
ftate as it was after the execution of the deed of 1 799, 
[Mansfield C. J. Is there any cafe where a deed has 
been held to be an execution of a power, unlefs it could 
be prefumed, that the parties might have meant it in 
execution of their power ?] If it cannot operate in this 
way, yet. Sir Geo* and Lady Boughton and Farrer had 
between them the whole eftate, and they all join in the 
deed of 1800, to difpofc of it by recovery. [Mans^^ 
field C. J. By that deed they make a good tenant to 
the precipe ; and I fuppofe it will not be diiputed 
by the Defendant, that a recovery fulFcred and a deed 
to lead the ufes, will operate as a conveyance.] Farrer 
having by this recovery, before the birth of the daugiF- 
tor, conveyed away his eftate, which was to fupport the 
entail to the daughter, which was a contingent eftate, the 
entail drops : for even if there were no difference between 
the ufes of the deed of 1 800 and thofe of the firft fettle- 
nient, there has been a tranfmutation of poffcffion which 
makes it impoffible to hold that Farrer^ continued after 
that recovery to be feifed of the fame eftate, which he 
had under the deed of 1 799. In thefe circumftances as 
well Sir Geo, Boughton as Lady Boughton and Farrer 
become parties to the deed of 1802, in which Lady 
Boughton takes a power of appointment in fee, fubjed 
Bb 2 only 
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only to the eilate tail which her daughter Frederica 
Emma Laura takes under the third ufe of that fettle- 
mentj which is the firll intercft the daughter can take : 
the anfwers to the queftions therefore are, to the firft, 
that the deed of S799 was not null and void. 2. That 
Frederica Emma Laura by .the joint eil'e£l of the fe- 
veral deeds takes an eftate tail by the declaration of 
ufes which her mother was entitled to make in her fa- 
vour. 3. The deed of 1799 being valid to certain pur- 
pofes. Sir Geo. C» B* Boughion takes nothing under that 
deed ; but his power of appointment and his incereft 
are done away by the fubfeqiient events and transfers, 
and A.Bi his appointee, takes no edate. 4. C. 
the appointee of Lwdy Boughton^ is to take only by will, 
not by deed, and is capable therefore of being changed 
at any time before the death of Lady Boughion ; but if 
her will be not revoked, he will be entitled, fubje<^ to the 
eftate tail of Frederica Emma Laura : he faid that appear- 
ing on behalf of the daughter only, he fhould contend 
that C D. had no eftate 5 but if he appeared on behalf of 
C.D. it would be his intereft to contend that the daughter 
had no eftate : but he did not fee how that propolition 
was to be fupporced. 


Williams^ contrh^ agreed that he Ihould come nearly 
to the fame conclufion by a different courfe. It does 
not appear by the cafe, thit the deed of 1 800 was exe- 
cuted in prefence of two witneffes, which is neceffary. 
Hawkinr v. Kemp^ 3 440. In the deed of 1800 it 

is material to obferve that Sir G. C. B. Boughion^ and 
Lady Boughion granted the premifes to Farrer for the 
life of Lady Boughion i Farrer was to vouch, not both, 
but Lady Boughion only : the ufes were to be fuch as 
fhe Ihould appoint ; and in default, to Farrer and his 
heirs during her life, with remainder to her in fee. 
They thus give to Farrer an immediate vefted eftate in 
poflelTiou i beforej he had it in remainder only. He is 
13 therefore 
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therefore the man agaiiift whom the precipe lies. 
What did Sir Giorge Boughtan convey by this jleed ? 
He before had an eftate for his own life, and a veiled 
remainder in fee ; and as well the revrrfion to himfelf 
for life expedant on the deceafe of Lady Boughton^ as alfo 
the fee may well pafs ; and by this leafe and releafe con- 
veying his fee, he extlnguilhed his power of foie ap- 
pointment. Penn v. Peacock^ Forrejl. 41., S. C. 2 Eq. 
Caf» jibr, 136. Lord 7b/fo/hcld that a leafe and releafe, 
or any other conveyance, will carry with them all powers 
that are joined to the eftate. By the ftatute 14 £//z., 
c. 8., all recoveries had againft any particular tenant, 
or againft any other, with voucher over of fuch parti- 
cular tenant, (hall, as againft all perfons in remainder 
or reverfion, be utterly void and of none effed. And 
therefore, though this recovery might be good againft 
Sir Geo. Boughton^ it was not good againft them in the 
contingent remainders, and fo, clearly void againft the 
daughter. But fee what eftate Farrer had ! He had 
an immediate eftate in pofleflion during the life of Lady 
BoughtoHy with remainder after the determination of that 
eftate to himfelf during the joint lives of Sir George and 
\ai^^Boughtony and the life of the furvivor; and his riglit 
of entry was fufticient to fupport the contingent re- 
mainders ; fo that indead of leaving a vefted remainder 
in Sir Geo. Boughtony the vefted remainder is con- 
veyed to fuch ufes as Lady Boughton (hould appoint, and 
for want of appointment, to Farrer and his heirs during 
the life of Lady Boughton, fubjeft to the ufes for the 
iffiie in the firft deed, with remainder to Lady Houghton 
in fee. The laft deed of 1 802, made while the eftate 
was thus circumftanccd, is extremely material. The 
parties are Sir Geo. Boughton, who had nothing ; Farrer^ 
who was truftee to preferve the contingent remainders ; 
and Lady Boughton. By this deed, before any of the 
contingent remainders fubfequent on Farrer^% life eftate 
came in ejfe^ Farrer conveys the premifes^ as he legally 


x8ti. 

Boughtoh 

Sandilanxir 


yf. being feifed 
in remainder dur- 
ing the life of B. 
and 6'.! and the 
furvivor, in tnift 
to preferve contin- 
gent remainders, 
takes an edatc in 
pofleHion to him 
and his heiiv 
during the life of 
C j to make him 
tenant to the 
precipe, and a re- 
covery is fu/Tered 
againft the 
contingent re- 
mainders are faved 
by the ftatute 
14 EUz . c. 8* 
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Boughton 


Sakdilanm. 


mighty by leafe and releafe. That deftroyed all the 
ufes of the firft deed, and let in the ufes of the fccond. 
If the fecond deed had not been made} but the firfl 
only} and Sir Geo, Boughfon^ Lady Boughton^ and Farrer 
had conveyed to other ufes, the fee would have palTed 
from Sir Geo, Boughton ; and the contingent remainders 
being deftroyed} new ufes would have taken effeft. 
The fame effeft is produced by the operation of thefe 
two laft deeds taken together. The principle is clearly 
eftablifhedj 2 P, JVms. 678} Manfell v. Manfelly where 
the truftees to preferve the contingent remainders did 
not join in the feoffment of the tenant for life, but 
conveyed by a feparpte leafe and releufe, and it was held 
that the contingenr^remainders were thereby deftroyed. 
The firft deed then is got rid of, not by the exercife of 
the pow’r of appointment, but by (hewing that Sir 
Geo, Boughton conveyed away the fee by the fecond deed^ 
and made it fubjeft to the power of appointment given 
to Lady Boughton in the third deed. Frederica Emma 
Laur0 does not take any eftate in the premifes under the 
deed and recovery of 1 799, and the propofition recited 
in the deed of 1800, that the deed of 1799 was void, 
is not true, but Frederica Emma Laura did take an 
eftate tail under the deeds of 1800 and 1802, confe" 
quently Sir Geo. Boughton takes an eftate for life prece- 
dent to the eftate to his daughter, with remainder^ to 
Lady Boughton for life, with remainder to Frederica 
Emma Laura in tail. A. B.y the appointee of Sir Geo. 
Boughton is riot entitled, and C. D. is not entitled, be- 
caufe Lady Boughton can only appoint by will, and is 
ftill alive. 


Lens in reply. The deed of 1800 may well operate 
as an appointment * for if the parties had the power of 
doing that which they purport to do, and have done it 
in fubftance, it (hall take effeA : as a grant may enure 
by way of confirmation! and a confirmation by way of 

grant. 
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grant, if the parties miftake their refpeAive interells. 
The llatute 14 f/rz. is not applicable, for it was in- 
tended to prevent a recovery from the tenant for life 
being fuffered by covin. But here, the party againft 
whom the recovery is had, had the next eftate in re- 
mainder, and the remainder-man in fee joins, and there- 
fore the recovery (hall operate againi^ all the eilates that 
were in being, and they being deftroyed, the contingent 
remainders drop. I'he truftees to preferve them can 
convey, although it be a breach of truft : and thefe par- 
ties have the whole eftate in them, no other perfon had 
any eftate then fubffting, and the fimple way of con- 
fidering the cafe is, to hold that the contingent remain- 
ders were deftroyed by Favrer*^ joining in the recovery: 
the land was conveyed to him for the very purpofe of 
being recovered from him, and It is impoflible to fay 
that after the eftate was recovered from him, he had any 
remainder or reverfion left. If therefore Farrer has 
deftroyed his own eftate, and has himfelf taken a new 
eftate, and had that deftroyed alfo, it is impoflible to 
fay that the contingent remainders arc not deftroyed. 
As there w’’as no entail to be docked, the form of reco- 
very was no longer material, but Sir Geo. Boughton grants 
a greater intereft than could be ferved out of his life 
eftate, and which muft therefore be ferved, either out 
o^ his power of appointment, or out of his fee : which- 
ever way of confidering it is adopted, even if Farrcr^% 
eftate to preferve contingent remainders furvived the 
fecond recovery, it was deftroyed by the laft deed ; and 
Sir Geo. Boughton has now nothing in him except his 
eftate for life, and his ultimate remainder in fee, in cafe 
Lady Boughton fliould die without making a good ap- 
pointment by will. In fuch cafe, and if the tenant in 
tail fliould die without iflue, A. B. might take, rather 
as grantee or devifee, than as appointee of Sir Geo. 
Boughton* 



Vm 

SANDXLANBi. 


Cur. adv. vult. 

At 



f76 CASE m MICHAELMAS VACATION. 


l8ii. 


Bouohton 

•V* 

Sandiiaxds. 


At the end of this vacation the Court of Common 
Pleas fenc to the Lord Chancellor the following cer- 
tificate. 

I ft Aufwer. — Having heard the arguments of coun- 
fel upon this cafe^ and confidered^he feveral queftions 
propofed to us, we are of opinion that Frederica Emma 
Laura^ the daughter of the faid marriage, took an eftate 
tail in remainder in the premifes, by virtue of the deed 
and recovery of 1 799 ; the propofition recited in the 
deed of the 27th day oijune 1800, that the deed of the 
ift May 1799 abfolutely null and void, not being 
true in law. 

2d Anfwer. — We are alfo of opinion that the faid 
Frederica Emma Laura, the daughter of the faid mar- 
riage, did not take any eftate in the premifes by virtue 
of the deed of the 27th June 1 800, the recovery fuffered 
according thereto; and the deeds of 1802, or any of 
them. 

3d Anfwer. — We are of opinion that A. B., the 
appointee of George Charles Brathwaite Boughfon, is en- 
titled to an eftate in fee fimple, in remainder after the 
determination of the former eftates created by the deed 
and recovery of 1 799. 

4th Anfwer. — We think that C. D., the appointee 
of Eliza Boughton, is not entitled to any eftate in the 
premifes. 

J. Mansfield. 

J. Heath. 

S Lawrence. 

A. Chambrb. 
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In the Fifty-firft Year of the Reign of Georcb III. 


Steyner V. Cottrell. 


Jan. a,. 


rpHE Plaintiff fued as affignee of a bail-bond. An affidavit, the 


^ Serjt. had obtained a rule 
proceedings for irregularity. 


nlji to fet afide the 


Shepherd Serjt. fhewed for caufe, that the affidavits, 
on which the rule was obtained, were entitled Steyner y 
affignee, againft Cottrelly without explaining of whom 
or of what he was affignee. The Court held the defe£l 
fatal, and 

Difcharged the rule. 


title of which 
ftyles the Plaintiff 
affignee,*’ with 
out further ezpla< 
nation, is tad. 


Vox.. III. 


Cc 
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JdH, 25 - 


If, upon a refer- 
ence, cither party 
is precluded by 
the terms of the 
rule from going 
into evidence of 
that which he is 
deCrous to try, 
his remedy is to 
move to fet afide 
the rule of refer- 
ence j but he can- 
not impeach the 
award. 


Doe, on the Demife of Lord Carlisle, v. Bailiff 
and Burgeffes of Morpeth. 

was an ejeftment brought to recover 447 acres 
of land called ‘the Gubiotty otherwife the Gudgeoffi 
otherwife the High Moor^ otherwife the High Commmn 
At the trial there was no doubt that the leflbr was en- 
titled to fome 4 and called the Gubion, and that the 
defendants had occupied it as tenants to him ; but 
the defendants contended that the leflbr was enti- 
tled only to a fmall farm called the Gubion farm, con- 
taining 50 or 60 acres, and diflindt from the High Com- 
mortf which they claimed to be their own foil and free* 
hold. A verdi£i was taken by confent for the Plaintiff, 
referring it to a gentleman at the bar, to afeertain the 
<< boundaries of the Gubion^ otherwife the Gudgeon^ 
^ otherwife the High Moor^ otherwife the High Cm^ 
mon!* The Defendants, before the arbitrator, would 
have gone into evidence to confine the leflbr's title to the 
Gubion farm, but he confidered himfelf as precluded from 
going into any matter of title by the rule of reference, 
according to the terms of which, he defined the boun* 
daries of that, which the terms of the rule deferibed, 
namely, the whole premifes in difpute. CockellSQx]t, had, 
in the laft term, obtained a rule nifi to fet afide the award, 
upon the ground that the arbitrator had refufed to hear 
evidence of the Defendant’s title to the High Common. 

Lens Serjt. now fhewed caufe. The Defendants 
relied on th,e fmallnefs of the rent, 10/., referved in an 
ancient leafe granted by the anceftor of the leflbr of the 
plaintiff, as fuffio'ent evidence to fhew that the whole 
of this' trad: of land, now of very great value, was 
not demifed by that leafe ; but this faA does not afford 
fufficient proof of their propofition. 

\6 CM 
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Coclett and Clayton^ Serjts., contrl. The queftion to ^ 

be tried was, of what land the Gubion conlifted ; the Do- 

fendants had an eftate called the High Moer^ diftind LefTae of 
from this. LonoCABUsu, 


BailiF, of 

Mansfield C. J. The reference cleiuly fuppofes the Moufsth. 
Gubion and the High Moor to be the fame thing, and 
that the leflbr was entitled to them. We cannot, on fuch 
a rule of reference, fet aGde this award. The Defendant’s 
motion, if any, ought to have been, to fet afide the order 
of reference, upon affidavits (hewing that it was drawn 
up by miftake. The award is perfedliy right. 

Lawrence J- The Defendants mean to contend 
that the Plaintiff is entitled only to the Gubion^ and to 
fo much of the High Moor as is commenfurate with 
the Gubion : the point is decided by the award. The 
award cannot be confident with the rule of reference, 
unlefs it finds the boundary of the Gubion as well as of 
the High Common* 

Rule difeharged. 


Hagedorn V . Allnutt. 

Jan * % s * 

^-ffSrSeijt. moved that the prothonotary might re- The coda of a 
view his taxation of cods in this caufe, becaufe he coming 

had refufed to allow to the Plaintiff, who had obtained lre*to bTSoraT 
a verdidt on a policy of infurance, the fum of 45/. for only from hU 
the cods of a witnefs whom he had been obliged to 
bring from Hamburgh* It was impoffible, he faid, that court, 
where witneffes are neceffary to be brought from a 
foreign country, perfons can profecute their rights to 
recover any but f ery large fums, unlefs the cods of fuch 
Ce witnefles 
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witnefles are allowed* The Court enquired of the officer 
what the pradicehad been in the like cafes; and founds 
that all the coils of bringing hither witneiTes who came 
from abroad, had been allowed, until within a few years, 
when 7 or 800/. being claimed in one cafe for the coils of 
bringing over a fingle witnefs, the Court direfied, that 
coils iliould be allowed only from the time of his coming 
within the jurifdiflion of the procefs<of this court; 
and that rule had iince been adopted in all fubfequent 
cafes. 

The Court thought that it would be a proper thing 
to re-confider that rule of pradlice, but that until it 
was overturned, it would be better to abide by it, 
and 

Refufed the rule (j). 

(^) But the pra<5lice is now altered. See vol. 4 . Cotton v. 
With '^rin. term x 8 ii. Jtdj x. 


a6. CoLTMAN V. Marsh. 

« I owe you not a H/i N Serjt. moved to fet afide a nonfuit and 

farthinp for it is ^ rpj^^ a£lion was brought for the 

more than fix ^ ® 

years fince,” is price of feme glafs fold. The Defendant pleaded the 

not to be left to ftatute of limitations : the evidence given at the trial 

^nce?f M admif- Defendant had faid to the Plaintiff, 1 

fion>totakeadebt owe you not a farthing, for it is more than fix years 

fiatute which Vanghan contended ought to have been 

left to the jury, to confider whether it did not amount 

to an admiffion of the debt. He referred, in fupport of 

this pofition, tQ Lord Mansjield^s do£lrine in Truman v. 

Fentoth ^ Cowp. 548. Lloyd v. J^Iaund^ 2 T R. ^ 6 Q. 

Bryan v. Horfman^ 4 599, 



Law- 
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Lawrence J. According to that doiSlrine, if a man 
pleaded mn ajfumpjit and the ftatute of limitations^ the 
plea of the ftatute of limitations would difprove the 
plea of non aJfumpJit. In the cafe of Bickmll v. Keppel^ 
1 New Rep. 20., where the Defendant wrote that his 
folicitors were in polTeflion of his determination and 
his ability,” the Court held there was not enough in 
the word ability,” unexplained, to take the debt out 
of the ftatute. In this cafe the Defendant’s clerk fwore 
that the defendant’s books of account had all been burnt, 
and the plaintiff’s clerks were dead. 

The Court was unanimous that there was nothing to 
be left to a jury, and 

Refufed the application. 


Fort v. Lee. 

Policy was eflefted in London the 24lh of May it is not necefTary 

1808 upon a fliip on a voyage at and from London difclofe to the 
1 r fT 1 . « ^ o . underwriter on a 

to her port of difcharge, loft or not loft. The Ihip policy at and from 

failed on the laft day of Aprils which faft was not dif- London^ whether 

ciofed to the underwriters ; and a broker, who was ^**^*^^^ 

called, faid, that if he had known of the ftiip’s failing, 

he (hould have thought it a circumftance material to be 

communicated, although he admitted, that if at the 

tinje of eftofting the policy flie had failed only a week, 

he fhould have thought it immaterial. The Plaintiff 

having obtained a verdift, Bejl Serjt. for the Defendant, 

now moved to fet it afide, upon the ground, that the 

time of the (hip’s failing was a material circumftance, 

and although known, had not been communicated to tlie 

underwriter: 


l8ii. 

COLTMAN 

V. 

Marsh 


Jan. ai. 
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Fort 


Vm 

Lbjb» 


But the Court faid, that if the underwriter had wanted 
to know whether the (hip had failed, he ought to have 
enquired, and unanimoully 

Refufed the rule. 



Jan. a6. 


CORDER V. DrAKEPORD. 


If a leafe in writ- 
ingf contain a con- 
traA for the pur- 
chafc of goods, it 
cannot be given 
in evidence to 
prove the falc of 
the goods, unlefs 
it has a leafe 
(lamp. 

Although it had 
an agreement 
ilamp. 


^HIS was an a£Iion of alTumpiit for the price of cer- 
tain fixtures of the value of 57/. 15/. The PlaintifF, 
to prove his cafe, tendered in evidence an inftrument in 
which the Defendant agreed to purchafe the goods at 
the fpecified price, but it bore only an agreement (lamp, 
although it contained a prefent demife of the houfe in 
which the goods were. This inllrument was reje£fed, 
as not being admiffible evidence of the contrafl ior the 
purchafe of the goods, for want of a leafe-ftamp. 


Serjt. now moved to fet afide the nonfuit. He 
contended that although the paper wbuld not be admif- 
flble as evidence of the demife ; he might neverthelefs 
ufe it to afeertain the value of the goods. 


Mansfield C. J. It was never intended that the 
Defendant (hould buy the fixtures if he could not have 
his leafe of the premifes. The one contra£k was auxiliary 
to the other. 


Lawrence J. The contrafi for the goods as well as 
for the houfe, is by an inftrument which amounts to a 
leafe, and which the law fays, muft therefore have a leafe 
ftamp, and that unlcfs It has fuch an one, it cannot be 
given in evidence. 


Rule refufed. 
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Buckney, ^Executrix, v. Mbtham. 


i8it. 

Jan, 


PJaintifF had obtained judgment in debt on the 
covenant for repayment of the money contained in 
an indenture of mortgage : the I)efendant having fued 
out a writ of error, but not perfefted bail in error, the 
Plaintiff fued out execution. 


Vaughan Serjt. having obtained a rule to fet afide the 
execution for irregularity, upon the ground that the 
pradfice had hitherto been to require no bail in this cafe, 
under the flatute 3 Jac,i, c. 8., as not being a contraffc 
within the meaning of that s^. 


A mortgage deedt 
containing a cove- 
nant for the repay- 
ment of the mo- 
ney, is within the 
meaning of the 
flat. f.8., 

a contrail upon 
which hail in error 
is neceflary. 


LensSex]t, now fliewed caufe. A contra£E under 
fcal is not therefore the Icfs a contraff, bccaufe it hap- 
pens to be under feal. In Butler v, Brujlifitld^ 10 Eajl^ 
407., it was indeed held, that bail in error was not re- 
quifitc in the cafe of debt on a bond conditioned for 
per/ormance of all the covenants in ait indenture as well 
as the payment of money ; but the reafon of that was,, 
bccaufe the ftatute exprefsly mentions an obligation with 
condition for the payment of money only, which excludes 
all bonds with other conditions, but that reflritlion ap- 
plies only to bonds. 

Vaughan control. This is a new attempt. The legif- 
lature could not have meant to include under the term 
contrail, an inftrument under feal of fo high and folemii 
a nature as this. It has been holdcn that an adtion for 
goods fold and delivered is not an a£lion upon a con- 
tradl. \_Mansfield C. J. It is very difficult to fay upon 
what rdafon that ever came to be ruled. As to the bond 
for performance of covenants, if it were good for one 
C c 4 cove- 
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i8ii. 

V— I 

Buckxey 


•V: 

Metiiam* 


covenant, it was good for all.] In Butler v, Brujbfield^, 
though the bond was for performance of all covenantSjt 
the covenant for the payment of the money was the 
only one on which a breach was afligned, and the only 
one, Co far as appeared, into which the defendant had 
entered. 


Mansfield C. J. It is impoQible to contend that a 
covenant is'not a contrail. 

Rule difeharged with coils. 


Jaff* 29- 


Stevens V. Ingram. 


If SL writ of error 
is filed out before 
fiaal judgment} 
but the allowance 
not ferved until 
after the writ of 
error is fpent} the 
Plaintiff may 
afterwards regu- 
larly fign final 
judgment. 


^HE Plaintiff obtained an interlocutory judgment o» 
ill of in Eiijler term. The defendant in the 
fame twm fued out a writ of error, returnable on the 
firft return-day in Trinity term, which was allowed on 
the 4th of June^ in Eajler term. The plaintiff was not 
ferved with the allowance of the writ of error until after 
it was fpent: but in Michaelmas term, on the 9th of 
November^ after the fervice of the allowance, he taxed 


his cods, and flgned final judgment, that being the 
earlicft time at which he could liave figned it. 


Shepherd had obtained a rule nifi to quafh the 
writ of error j 


j?(y?Serjt. flicwedcaufc upon the authority of Jacques 
V. Nixorti I 71 R. 280, where it was held that a plaintiff 
could not lie by till a writ of error was fpent, and fign 
judgment afterwards. 

Shepherd fupported his rule by the diflin£tion, that 
there the Plaintiff had notice, by being ferved with the 

allow- 
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allowance of the writ of error, on the fame day that it 
was allowed. Here, die writ of error was fpent before 
there was any fervice of allowance, or notice of it. 

The Court held that the Defendant (hould have waited 
until the Plaintiff taxed his cofts, before he took out his 
writ of error. The writ of error was fpent when the 
allowance was ferved, and therefore judgment might be 
figned. 

Rule abfolute. 



IXOliAM. 


Laughton v. Ritci^ie. 


January 39. 


Q^OCKELL Serjt. had obtained a rule ntft to plead fe- 
veral matters in an aflion upon a charter-party by 
deed; viz. Non eflfaBum $ Payment of freight, 
and fome others. 

Shepherd Serjt. now Ihewed caufe. The charter- 
party was made in the Wejl hidtesy and a witnefs mufl: 
be brought from thence with great delay and expences to 
repel the firft plea, and as the other pleas pretty clearly 
fliew that the charter-party has been executed, the Court 
will reftrain the Defendants from pleading non ejl 
faBtim. 


In an acHton on 
a deed made be- 
yond feas» the 
Defendant relying 
in fome of his 
pleas on matters 
of defence which 
necediirily import- 
ed the execution 
of the deed, the 
Court would not 
permit him to 
plead non eft 
fadum^ 


Runnington Serjt., for Coclell^ contra* 


The Court made the rule abfolute to plead all the 
pleas except the fird. 
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Tehrumry 5. 

If a DefiindaBt 
files two pleas at 
feveral times on 
the fame days in , 
order to miilcad 
the Plaintiff by the 
fecond pleai the 
Plaintiff may fign 
judgment. 

^Although a 
Defendant con- 
dudts his caufe in 
perlbn, if he files 
a fpecial plea» it is 
a nullity, unlefs it 
be figned by a 
ferjeant orcounfel. 


Samuels v. Dunne, 

SSIIMPSIT on a bill of exchange^ for work and 
labour, &c. The declaration was delivered on the 
i($th of November, with notice to plead within 4 days. 
The Defendant, who was a furgeon in the navy, and 
conduced his caufe himfelf, on the 20th of November 
firft caufed a plea of the general ifluc to all the counts to 
be put on the file : he afterwards, on the fame day, but 
after many other pleas had been put on the file, caufed 
to be filed a plea of non ajfumpftt to the firft count, and 
a fpccial demurrer to the other counts, afligning frivo- 
lous caufes of demurrer ; this demurrer was not figned 
by counfel. The plaintifF, upon fearchihg for a plea, 
found the plea laft filed, and not conceiving that there 
could be another plea, and deeming himfelf entitled to 
treat this as a nullity, becaufe it was not figned by 
counfel, on the 21ft of November figned interlocutory 
judgment. Beji Serjt. on a former day had obtained a 
rule nifi to fet afide that judgment, upon an affidavit made 
by the Defendant, that he had in due time, and previous 
to the figning of the judgment, pleaded a regular plea of 
the general iiTue. 

Vaughan Seijt. (hewed caufe upon an affidavit of the 
Plaintiff’s attorney, that he, having found the plea and 
fpecial demurrer above-mentioned, had been mifled by 
them. 


The Court dire£led an inquiry to be made, which of 
the two pleas was firft filed ; and upon the officer report- 
ing that the fimple plea of non ajfumpftt was firft filed, the 
Court held that the fecond .plea was a deceit, which 
(hould not avail the Defendant. 
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then urged, that as the Defendant conducted his 
caufe in perfoh, it was not neceffary that his fpecial plea 
fliould be figned by counfel. 

But the Court hehl that the fignature of a ferjeant or 
counfel was neverthelefs ncceiTary, and 

Difcharged the rule with cofts. 


Samuels 

Dunki^ 


Leer v. Yates. 

Leer v. Cowell. 

Leer Gorst. 

HE Plaintiff in each of thcfe caufcs declared in ^ A general fhip 
fumpjit^ coniplaininpr that the Defendant had pro- took brandies on 

mued to take out of the Plain tifrs Ihip, within a reaionable of lading, which 
time after her arrival, certain brandy which the Plaintiff allowed ao lay 
had brought for him to London^ but neglefted fo to do, the goods In^ 
whereby his veffel was detained. Another count alleged a London^ and ftipu- 
promife of the Defendant to take out the brandy within a for 4Lper 
reafonable time after notice to the Defendant of the (hip's afterw^dsT^Sr- 
arrival, and the third count was indebitatus ajfumpftt for the tain of the con- 

ufe of the fliip Mariana oi Hamburgh, whereof the Plain- j 5 gnees chufmg to 

. have their goods 

tiff was rnafter, by the Defendant retained and kept on bonded, the vcflel 

demurrage with certain goods on board, for a long time, 

at the Defendant’s inRance. /wfrdwks* ** 

until 46 days after 

The Defendants, JTates and Goi^, pleaded the general 
iffue: the Defendant Cowell paid into court on the third which were under- 
count the fum of 16/., upon a computation of tlie fliarc could not, 
which each of the feveral freighters who had put goods be^taken ouf^ 
on board, muft have contributed, in order 10 make up the upper tiers 

one fum of 4/. per day between them, if all had become cle^d : held 

^ * that each of thofe 

liable to demurrage. conflgnees vras 

Eable, on a general 

count for demurrage, to pay the 4^ per day for the 46 days. 
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Upon the trial of thefe caufesi at Guildhall^ at the fit- 
tings after Trinity term 1810, before Mansfield C. J., it 
appeared, that the mafter of the veiTel, which was a ge- 
neral (hip, having a Britjfl) licence, had taken on board 
at Bourdeaux the goods configned to the feveral Defend- 
ants, and alfo goods for many other confignees, and had 
figned and delivered to each of the (hippers a bill of 
lading, whereby he acknowledged the (hipping on 
«« board the Mariana of the goods,” (deferibing them,) 
to be taken out in twenty days after arrival, or to pay 
four pounds per day demurrage the bill of lading 
limited the mafter*s refponfibility by containing the ufual 
exception of the aft of God, the king’s enemies, fire, 
all dangers of the feas, rivers, and navigation, fave 
rifk of boats, fo far as (hips are liable thereto.” The 
Mariana arrived in the London docks on the 17th of 
June. If all the confignees would have paid the duty 
on their refpeftive goods, the veflel might have been 
fpeedily difeharged at other licenfed wharfs, which were 
open for that purpofe, but they all preferred bonding 
their brandy, and the quays and warehoufes of the dock, 
at which alone bonded goods could be landed, were at 
that time fo full, that there was not room to receive more 
goods to be bonded, in confequence of which, and of 
the number of veflels tlien waiting to difeharge their 
cargoes, the veflel was detained until the firft of Septem^ 
hry before the other veflels which lay between the Mari- 
ana and ihe quay had been difeharged, and before it 
came to her turn to be unloaded, and to have her cargo 
received into the warehoufes. Eighty puncheons of 
brandy, which were delivered on that day, lay above the 
Defendant’s calks, and their goods, therefore, could not, 
in the ordinary courfe of delivering the (hip, be taken 
out, until the eighty puncheons which lay above them 
were delivered, afthougb with additional labour in mov- 
ing the goods they might have been fooner taken out, 

under 
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under the infpe£lioni of the fuperintendant of the docks. 
It was in evidence that the Defendant Cowell had fre- 
quently demanded a d/elivery of his goods, which was not 
complied with, the Defendant faying it was impofllble to 
get at the calks \ and once, in particular, he had obtained 
an order from the dock company, permitting two calks 
to be landed upon payment of the duties, but the Plain- 
tilF, on application, faid, he could not get at them on 
account of the faperincumbent cargo. The Defendant 
Cowell had executed a bond for the duties fo early as the 
2 2d Augujl^ and die Plaintiff admitted that he, Cowell^ 
had made every exertion for landing the goods which 
depended upon his a£ls. It did not appear that the Dc*- 
fendants Tates or Gorjl had made any demand of their 
goods, nor had either of the three paid, or offered to pay 
the duties, without doing which, CowelPs order from the 
dock company, permitting the delivery, could not have 
been carried into effeft. The jury in each cafe found a 
verdift foy the plaintiff on the 3d count, with 184/. da- 
mages, being the amount of demurrage, at 4/. per day, 
^or 46 days, the time which had elapfed from the 7th of 
July, when the 20 days allowed for delivery of the cargo 
expired, to the 7th of September, on which day the laft of 
the Defendant's calks were taken out. The judge rc- 
ferved liberty for the Defendants to move to reduce the 
verdid. 

Zr/i/ Serjt. in Michaelmas term 1810 obtained rules 
fijfi to fet afide thefe verdifts and enter nonfuits; he 
moved, upon the ground that a general claim for demur- 
rage arifes only in the cafe, where the delay, whether 
caufed by the a£): of the Defendant, or not, has been be- 
neficirj to, and occafioned in the fervicc of the Defendant. 
The delay which had arifen from the extent of the com- 
merce of the country, co-operating^ith the law which 
reftridied the place qf delivery of thefe goods to the 

London 
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London docks only, was a misfortune, which fell with 
equal hardlhip on the Plaintiff and on the Defendant/; 
but it did nor render the Defendant anfwerable to the 
Plaintiff for the confequences. 

Shepherd and Befi Serjts. in this term (hewed caufe. 
The Plaintiff does not found this a£lion upon any mif- 
feafance or nonfeafance of the Defendant. The bill of 
lading contains evidence of a contraft to pay demurrage 
if the (hip be detained beyond a certain number of days, 
from what caufe foever that detention may arife, and of 
the rate at which that demurrage is to be compenfated. 
There is nothing illegal in making fuch a contraA, and 
the Court cannot inquire into the prudence or impru- 
dence of it. It may be prefumed that the Plaintiff fore- 
faw that this port was overloaded with imports, and 
therefore previouily ftipulated, that if his veffel was not 
difcharged within a certain number of days, he (hould 
be paid for his further detention, whatever might be the 
caufe of it. And as fuch a contraA may fubfift, fo 
there is no reafon why the Plaintiff may not under fuch 
a contra£): recover, on a general count for demurrage, 
upon the evidence of the bill of lading, in like manner, 
as in an a£lion for goods fold and delivered, he may re- 
cover on the evidence of a contrafl for the fale of the 
goods at a particular price. Wherever a contraft has 
been executed, the fum due oti that contraf); may be re- 
covered on a general count. As to the fuppofed unrea- 
fonablenefs of this contrafb, the number ot perfons who 
may chufe to enter into fimilar contra£ts with the De- 
fendant cannot affedi the cafe; the compenfat ion agreed 
to be paid byone, would not, alone, be fufficient to indem- 
nify the Plaintiff for the delay. It was in evidence that 
the expences of the (hip amounted to ten guineas a day, 
and only three of the conlignees had incurred demurrage 
upon fixnUar bills of lading, fo tl^t no very large profit 

refulted 
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refulted from the tranfadion; and fince it was uncertain 
whether the Plaintiff might obtain freight from more 
than one perfon, it was competent for him to form the 
like engagement with as many as offered. This is not 
a joint contra£k with the twenty confignors who may 
have goods on board thb vefleh ftipulating that they lhall 
between them pay 4/. per day demdrrage, and if it were, 
how could the fum be apportioned, when each takes out 
his goods on a different day ? In the cafe of Randall v. 
Lynchy 2 Camp. N. P. 352. it wns held that the neceflary 
delay, occafioned by the crowded ftate of the ‘ London 
docks, did not excufe the freighter from paying demur- 
rage for the (hip’s detention. 


V. 

YAim 


Lens and Vaughan Serjts., in the two firfl: of thefe 
cafes, and Cockell Sex]t. in the laft, conirh. The Plain- 
tiff firfl: attempted to charge the Defendant upon the 
ground of a fuppofed default in him, but that ground 
failing, he reforts to the ground of mere detention, to 
which the Defendant is no wile inftrumental. The counts 
, which aver a contract to take out the goods in a reafon- 
able time, muft be laid out of the queftion, fince the 
evidence of the bill of lading fpecifies the time, 20 days. 
The importance of the fubjefl: to the commerce of this 
country is fuch, that the cafe of Randall v. Lynchy which 
was decided only at niji prius^ though it was the impref- 
fion made on a very learned min'd, deferves to be more 
fully confidercd. The words which are fuppofed to 
raife this obligation, are the language of the plaintiff, by 
him inferted in a bill of lading, which he delivers to the 
(hipper abroad, a perfon probably ignorant of the ftate of 
circumftances here ; how it came to be fo inferted, does 
not appear : the bill of lading is not figned by the De- 
fendants, and it is as yet a new queftion, whether the 
acceptance of goods, accompanied With the delivery of a 
bill of lading, will amount to a contrad i and if it does, 

- whether 
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\irhetkcr it be the effeft of fuch a contra£i: to raife this 
claim. The necoflary inconvenience now incident tq 
every fliip which enters the port of London, is equally 
notorious to both parties^ but this agreement does not 
refer to that inconvenience, nor affefl to obviate it. That 
burthen is therefore left, by this contrail:, where the law 
places it. It appearsf* by the Plaintiff's own inftrument, 
that 4/. per item is a fufficient compenfation for the de- 
tention of the velTel. If twenty perfons then, have ac- 
cepted fuch bills, it mult be a nudum pa 6 ium as to all 
except the firft. It was in evidence too, that no delay 
waa occalioned by the Defendants, but the delay arofe 
from the 80 puncheons which lay above the Defendants’ 
goods s the latter could not have been gotten out, until 
the former were previouily difeharged, without extraor- 
dinary exertions, which exertions it belonged to the 
Plaintiff to make : therefore, even if the law were as 
the Plaintiff contends, the demurrage mud be reduced 
from the 46 days, to the period which elapfed between 
the id of September, when the 80 fuperincumbent calks 
were removed, to the 7th, when the lad of the Defend- 
ants' goods were difeharged : and as to the Defendants 
Tates and Gor^, it was not attempted to fliew on what 
day they could have been permitted by the officers of the 
dock to receive their goods, if they had been willing to 
pay duty for them indead of bonding them. It is urged 
that the Defendants arc liable for the whole delay, be- 
caufc they Intended to bond the whole of their goods ; 
but the Plaintiff ought to have done that which he has 
not attempted, to have Ihewn how foon the whole could 
have been difeharged if the Defendants had been willing 
to pay duty for the whole; becaufc from the expiration 
of that time only could the charge of laches red with 
the Defendants. > But it is incumbent on the Plaintiff to 
fhew that he had done every thing which on his part was 
requifite towards the* difeharge of the fliip, before he can 

urge 
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urge any iionfeafance of the Defendants, as a ground for 
charging them with this fum, for it is at lead a boncun- 
rent, if not a precedent conditioo, that the Plaintiff 
thould place the goods in a iituation ready for delivery $ 
but here, if either of the Defendants bad paid the whole 
duties, his goods were in fuch a Iituation that he would 
have^ been unable to obtain them. The count, too, is for 
detaining the whole of the fhip, whereas the evidence 
proves but the detention of a fmail part. 

Cur. adv> vulU 

Mansfield C. J. on this day delivered the opinion^of 
the Court. 

It is impofliblc to decide thefe three very lingular 
cafes without being ftruck with the enormous gain which 
the owner may get by this bill of lading ; and which 
‘ may poflibly much exceed what in jullice and confcience 
he ought to have. This is a general Ihip \ thirty or forty 
perfons may havd goods on board, ^and for every one of 
them the owner may have his 4/. per day. It was faid 
indeed, that in fa£t the 4/. per clay for nefe three perfons 
would not much exceed the fair charge for the demur- 
rage of the whole Ihip : but it might have happened that 
many more perfons might have become liable, and a 
much larger profiS might have accrued. I was ftfuck 
very much with the argument, that it was not the 
fault of the Defendant, but the fault of the Plaintiff 
himfelf, that thefe goods could not be got out till the 
other goods which lay above them were delivered. But 
it is not, in truth, the fault cither of the Plaintiff or 
Defendant, that the goods could not be taken out. 
There'can be only fo many goods at the top of the veflel 
as the proper ftowage of the goods will allow, therefore 
all the others muft be at the bottom ; and as this is a 
general (hip, and the goods do not ail belong to the 
fame confignee, the good^ of fome of the cunfignecs 

Vox.. Ill- D d inuft 
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muft be undermoft. If this argument would avail, there* 
fore, that the captain is not entitled to demurrage for 
thofe goods which were not uppermoft, it would reflraiu 
the contract for demurrage to the few perfons whofe 
goods were at the top, but that conftruflioii would be 
contrary to the pofitive Contraft.; for it is impoffible to 
get out of the words of this bill of lading, which, though 
it is a Angular fpecies of contraft, to bind a confignoe by 
an inftrument figned not by himfelf, but by the captain, 
yet as the confignors delivered the goods on board 
under that bill, and the Defendants accepted that bill of 
lading, it is binding upon them, and therefore this a£lion 
may be fuftained on the general count for demurrage, 
and confequcntly the 

Rule mull be difeharged. 


Muller v. Gernon. 

^PHIS was an aftion brought to recover the freight of 

council permitting certain brandies brought by the Plaintiff from 
the confignee of ▼ i i r i 

goods coming Charente to this country. Upon the trial of this caufe 

from an enemy’s ^t Guildhall j at the fittings after Michaelmas term i8lo, 
heeneZ * before Mansfield C. J., it appeared that the importation 

them here, on was intended to have been made under the fan£lion of a 
me^atcly re licence, which was granted to the Defendant by 

exijorting them, the King in council on the ad of December 1808, to con- 
does not fo legalize tinue in force for fix months, and which expired in 
•nLIe^the^m^cr Plaintiff’s veffel was detained in France 

of the ihip to re- by an embargo, which lafted two years, and he did not 
cover his freight. 18 lo : the cargo therefore 

became contraband ; but the Defendant, upon his peti- 
tion to the privy council, was permitted to land the 
cargo, upon condition of immediately again exporting 
the fame. The defence fet up to the aflion, was^ that 

the 


Feb. 8. 
An ordsr of 
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the importation having become illegal, the Plaintiff was 
not entitled to recover: he, however, contended, that 
the effefl of the order in council, which permitted the 
Defendant to land the goods here, was fuch as to con- 
tinue the original licence in force down to the time of 
landing the goods ^ and that confequently, the voyage 
being legal, the Plaintiff was entitled to recover his 
freight, and he according] y'lobtained a verdift. 



Muller 


V. 

Gernon. 


Lens Serjt. had, on a former day In this term, ob- 
tained a rule nijl to fet ahde this verdi£):, and enter a 
nonfuit ; againil which 


Bejl Serjt. now endeavoured to Ihew caufe, contend- 
ing that as the Defendant was now in aftual poflcfllon 
of the cargo, it was not competent for him to fet up fo 
unrighteous a defence, and alfo arguing that the order of 
council could not legalize the landing of the goods here, 
without impliedly legalizing the voyage that brought 
tliem hither \ he alfo referred to thofe cafes in which a 
voyage continued after the expiration of a licence has 
been confidercd as legal. 


The Courts (lopping LenSj difmiffed the laft point from 
their confideratioii, becaufc it had not been made at the 
trial, and held that, as to ^he principal qucllion, there 
was nothing in it ; the order of council did nothing more 
than give up the King’s right of feizure of thefe goods, 
and had by no means the fame effeft as a continuation 
of the licence would have had. Freight was the reward 
which the law entitled a Plaintiff to recover for bringing 
goods lawfully into the country upon a legal voyage, 
but the voyage here was clearly illegal, therefore he could 
recover nothing, and there muft be a nonfuit. 

Rule abfolute. 


Dd ^ 
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Feh, 9. 

Payne, Demandant ; Nathaniel, Tenant j 


/ Hodges, Vouchee. 


Recovery amended 
by fublUtuting a 
certain part of a 
pirilh which lay 
within a liberty^ 
for the other part 
of the parifh» 
which lay within 
a borough. 


Kr 

^NSLOW Serjt. moved to amend a fine and recovery 
according to the deed to make a tenant to the pra- , 
cipii which bore date in 1766. The fine and recovery 
deferibed the premifes to be in the parlfh of St. 
garet^ in the borough of Leicejlcr% in the county of if/- 
cejler. The affidavit on which this motion was made 
dated, that the parifli of 5 /. Margaret^ in the county of 
Leicejier^ wds divided into two parts, one of which was 
fituatc within the borough of Letcejler^ and the other 
within a liberty called the Bljho^s Fecy which was in the 
county, but not within the borough, and that the pre- 


mifes intended to be comprized in this fine and recovery 
lay in that part of the parifh of S/. Margaret which was 
within the Bt/hop^s Fee^ and not in that part which was 
within the borough of Leicejlery and w^re fo deferibed 
in the deed. ^ 


The Court permitted the fine and recovery to' be 
amended, by driking out the words, in the borough 
of Leiceftery* and fubdituting the words ** in that part 
«« of the parifli of St^Margaret which lies in the Bijhoft 
Fee in the county of Leicejter"^ 
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i8it. 


Callaghan Avlett. 

•^HIS aAIon was brought againft the Defendant as the 
acceptor of a bill of exchange, drawn by the Plaintiff 
upon the Defendant, at four mo/iths after' date, for 
68/. 4/. value received in feathers, payable to the Plain- 
tiff’s order. The declaration averred that the Defend- 
ant, on fight of the bill, accepted it according to the 
ufage and cuftom of merchants.” There was alfo a 
count in the declaration for goods fold and delivered. 
Upon the trial of this caufe at GuildhalU at the fittings 
after Michaelmas term 1810, the bill being produced, 
appeared to be accepted payable at Meffrs. Ramjbottoms^ 
bankers, London. Clayton Serjt. for the Defendant, made 
two objeftions to the plaintiff’s right to recover \ firft, 
that there was a variance between the acceptance proved, 
which he faid was an efpccial one, making the bill pay- 
able at a particular place only, and not elfewhere, and 
the acceptance averred in the declaration, which was 
general ; fecondly, that there was no proof that the bill 
had been pro fen ted for payment at the place where by 
the acceptance it was made payable. The bill had been 
given for the price of goods fold and delivered 5 but the 
Plaintiff’s counfel, relying on the bill, gave no evidence 
of the fale of the goods. A verdiiSl pafled for the 
Plaintiff, fubjeft to the opinion of the Court upon theft 
two obj eft ions, the Judge referving the points. 


Feb^ 9 . 

\ 

If a bill be ac- 
ceptedy payable at 
a banker’sy it muft 
beprefented there 
for pa)*inenb and 
the ncgledl fo to 
prefent it is 
equally a difeharj^o 
to the acceptor as 
to the dravrer. 


• Clayton on a former day in this term obtained a rule 
nift to fet afide the verdift and enter a nonfuit, on the 
ground that it was neceffary for the Plaintiff to prove a 
prefentment at the banker’s where it was made payable : 
he moved this upon the authority of Amhrofe v. Hopwoedy 
% Taunt. 61- 


Dd 3 


Marjhall 
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CAtLAOBAM 

V- 

Aylett. 


Marpall Serjt. now ihewed caufe. The cafe cited 
does not govern this cafe^ for that was an aftion againft 
the drawer, not againft the acceptor, and the objection 
came by furpriae on Onflow Serjt. \ but if it had been 
an adlion againft the acceptor, the averment that the bill 
was duly prefented to MeiTrs. Freeman would have been 
fufficient. [Heath * There can be no difference in 
that refpeifl between an a£tion againft the drawer and 
an aftion againft the acceptor.] In Saunderfou'v. Judge^ 
a H BL 509., the drawer of a note, (who ftands in 
the fame predicament as the acceptor of a bill of ex^ 
change, made it payable at the houfe of Saunderfon and 
Co., his bankers ; and it was urged that it ought to have 
been there prefented for payment, and that it ought to 
have been averred that it was fo prefented 5 but the 
Court held chat it was no part of the contrafi: that the 
note ftiould be paid at the houfe of Saunderfon and Co., 
and that therefore that was not neceffary to be ftated in 
the declaration. [Heath J. In Saunderfon v. Judge^ it 
was a memorandum written by Sharp at the foot of the 
note, not a part of the inftrument.] In 7 Eafl^ 385.* 
Parker v. Gordon^ it was indeed held, that if an acceptance 
makes a bill payable at a banker’s, for the purpofe 
of charging the drawer, it muft be prefented there within 
banking hours, for that the party taking fuch a fpccial 
acceptance, impliedly agrees to prefent it where by the 
acceptance it is made payable. But in the cafe of Lyon 
V. Sundius and Another^ I Cawpb. 423., the Plaintiff, an 
indorfee, declared againft the acceptor, generally aver- 
ring an acceptance according to the ufage and cuftom 
of merchants. The bill was accepted payable at MeiTrs. 
Hankey and ^London ^ apd Park^ for the Defendant, 

obje£led that it ought to be declared on as a fpecial ac- 
ceptance } but Lo.d Ellenhorough C. J. faid, ** how can 
you make the words at Hankey and Co.’s more than a 
mere memorandum ? The acceptor of a bill of ex- 

5 change 
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change is liable univerfally. This very point was 
brought before the Court fome time ago, when the 
Judges were all of opinion that fuch words formed no 
part of the contraft, and did not require to be fet out 
in the declaration.*’ So (a), if a promiflbry note be 
made payable at a particular place, in an aftion againlt 
the maker, there is no neceflity for*proving that it wa$ 
prefented there for payment. Pi*r Bayley J. Wild v. 
Rennards^ fittings in HiL term 1809, 1 CampL 425. fr. 
The Court cannot hold with this objc£lion without 
over-ruling all thefc late decifions of the Court of King’s 
Bench. But fuppofing the PlaintifF fliould not fucceed 
on this ground, he is entitled to a new trial ; for he was 
prepared to prove the falc of the goods, wliich were the 
confidcration for the bill, under the count for goods fold 
and delivered. 



V* 

Aylitt. ' 


The Conrty flopping Clayton^ who was prepared to ' 
fupport his rule, held, tliat doubtlefs there may be a 
qualified acceptance of a bill, which the holder is not 
bound to receive, but if he acquiefees in it, he muft 
conform to the terms of it. As to the goods fold, the 
plaintiff cxercifed his judgment at the time of the trial, 
and relied on the point of law faved for him : if he had 
wifhed to avail himfelf of his confidcration, he fliould 
have then proceeded to prove it. 

Rule abfolute to enter a nonfuit. 

(a) But that in the cafe of refufal at that place ; fee the cafe 
promiflbry notes made payable of Bonues v. JEfowf, in error, in 
at a particular place, it is necef- the Exchequer Chamber, June 2$% 
fary to av^ a prefentment and Trinity temj^xSij, poll, vol.5. 


Dd 4 
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Fei‘ II. 


Smith v. Russell. 


Sembltt that a Ihe- 
riff is not bound 
to find out wliAt 
rent is due to a 
landlord and pay 
it him under 
ZAnn. r.14 } 
unlefs the land- 
lord gives him 
notice. 

If goods remain 
ondcmifed prt- 
mifes after a fu^ti- 
titious bill of fale 
made of them 
under an execu- 
tion, they are 
liable to be dif- 
trained as before. 


J^OIJGH had on a former, day obtained a rule 
fitfiy requiring the (heriff to pay over to Mr. Ifaae 
Pitchery the landlord of a houfe in which an execution 
had been levied^ out of the proceeds of the execution^ 
the amount of rent due to the leflbr, not exceeding one 
yearns rent} againft which;^ Bejl Serjt. now flicwed 
caufe. It appeared from the affidavits on the one fide 
and on the other, that the landlord never made any de- 
mand upon the flierifF for the rent, but that the wife 
of the Defendant, whofe family then refided in the 
houfe, apprized the Plaintiff, who on the 7th of Decern^ 
her purchafed the goods under a bill of fale from the 
ftieriff, and who on the 20th began to remove them, 
that on the 25th of December three quarters rent would 
become due. The purchafer, however, perfifted in re- 
moving them, and the landlord fwore he believed it was 
done with intent to defeat his dlftrefs. It appeared, 
however, that the defendant's wife had at that time the 
bill of fale in her own cuflody, fo that there was no 
doubt but that the fale was fraudulent. 


Bejl objefled, firfl;, that the goods had never been 
removed by the ffieriff, but that when he had completed 
his duty, they ftill remained on the premifes liable to 
the diftrefs *, fo that there was no ground for calling on 
the flieriff: fccondly, that the landlord had given no 
notice to the flieriff that rent was due, which, he con- 
tended, was neceflary. Waring v. Dewberryy i S/r. 97. 
Palgrave v. Windhamy x S/r. 212. Hankell v. Kempelly 
2 Wils. 140. 


Rough contended that a fraudulent fale did not dif- 
charge the flieriff from the duty of retaining and paying 

over 
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over to the landlord the rent due. It was doubtful 
whether the olHcer were not bound to make enquir]^ 
whether any and what rent was due ; but, at all events, 
if it by any means came to his knowledge that there was 
rent in arrear, he was bound lirll to fatisfy the landlord* 
He endeavoured to diftinguilh this cafe from Waring 
V. Dewberry, Pfllgrave v. Windham, and Cook v. Cook, 
Atidreoj^s, 2 ig. He alfo referred to Darling v. Hill, 
Caf. temp. Hardwicke, 25 5. j and Twells v. Colville, Willes^ 

375 - 

Heath J. The iheriff cannot always find a landlord 
to enquire of. In this cafe, too, he does not remove the 
goods ; there is no ground for making this rule abfolutej 
nor is this a fraudulent removal within the flat. 8 Ann. 
1. 14. All the cafes fay, that the flatute is made to 
protc£l the landlord from a fraudulent collulion between 
the Flaintifif and Defendant by means of an execution, 
and here the landlord is not prejudiced. I do not think 
the fherifF is bound to go and find the landlord and give 
him notice. 

Lawrence J. After this fi^itious^bill of fale the 
goods remained on the premifes, and were liable to the 
landlord's diilrefs, and he had nothing to do but to dif- 
train tlicm. I need not go into the queflion, whether 
the fherifF is bound to give notice to the landlord, 
though in the cafe in Strange it feems that it was ex- 
prefsly held, that the landlord mull give notice to the 
iheriff. 

Rule difeharged (a). 

(a) Mmtfield C.J. was abfent this day, ia confequence of ia* 

difpofition. 
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reb. i». Doe, on the Demlfe of Whitfield, Roe, 

Themortg»geeof T^hITFIELD, by a'leafe dated odJVw. 1807, de, 

fame title to relief mifed to J. Cruwys two mefluages in Sloane-freetj 

againft an eje(ft* for the unexpired refidue of a term of 20 years, at 

payme^ntof^rc^^^^ indenture of 4th Jan. 1810, Cruwys 

and upon the fame aflSgned the leafe to Carden for lecurlng repayment of 

terms, as the leflee ^nd intereft, fiibjefl: to a provifo for redemption 

againll whom the t-i r «••• ... 

recovery is had. upon repayment^ which lum llill remained dqe. Three 

quarters of a year’s rent being in an ear, diftrained, 

' and there not being fufficient effcdls on the premifes, ho 

ferved a declariition in ejecflment on Cruwys^ who was 
in pofleffion, and in due courfe figned judgment againft 
the cafual ejodor for want of a plea ; and having had 
the premifes delivered to him by the (licrifF under a writ 
of pofleffion, he demifed them for 14 years to Killick% 
who had fipce expended a confiderable fvim in improv- 
ing them. Under thefe circumftances, and upon an 
affidavit of Carden that he knew nothing of the ejeft- 
ment until after the writ of pofleffion was executed, the 
Court had, on a former day in this term, granted 
Serjt. a rule niji, that upon payment by the mortgagee 
to the leflbr, of the rent arrear, anck cofts of the ejeft- 
ment and of this application, the mortgagee might have 
the premifes given up to him. 

I 

Lens Serjt. now flicwed caufe againft this rule. He 
contended that the ftatute 4 Geo. 2. r. 28./ 2. had given 
the Court no jurifdifliion to interfere in this cafe, more 
than It had before that ftatute, and that it could not re- 
lieve before then. At all events, if it had jurifdiftion, 
it could only relieve upon the payment of all the leflbr’s 
cofts and damages, which damages muft include fuch 
damages as the leflbr would become liable to pay to 

Killid 
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Killick in cbnfequence of his ouiler after expending 
ihuch money in improvements of the premifes. 

Bejl, centrhy cited Downes v. Turnery i Salk, S9T* 
before this ftatute the Court . would relieve againft art 
eje£Iment for non-payment of rent, upon bringing all 
the rent into court, accepting a nCw leafe, and foal- 
ing a counterpart. Goodtitle v. Holdfajly a Sira. 900. 


1811. 


Dor, 
Lellee of 

WllITFlELO, 


Hoe. 


The Court held that there was no diftinftion between 
leflee and mortgagee : if indeed the mortgagee’s eftate 
had become abfolute, the mortgagee was a£lual tenant ; 
and they rnade the 

Rule abfolute (a). 

((i) Mansfcld C. J. was abfent this day^ in confequence of in- 

dirpofitioAo 


NhESOM V. WhYTOCK. Feb. la. 


p^AUGHAN Serjt. had obtained a rule ntfi on the 
ufual terms for fetting afide an interlocutory judg- 
ment| upon an affidavit of merits made by A. Mitchell^ 
clerk to the Defendant’s attorney. 

Bejl Serjt. fhewed caufe, upon the ground that the 
deponent had not fworn that he was either the Defendant’s 
attorney, or managing clerk to the Defendant’s attorney. 


Any perfon other 
than the Defend- 
ant making an 
affidavit of merits 
to fet afide an in- 
terlocutory judg- 
menl| mull either 
fwear that he is 
the Defendant’s 
attorney’s manag- 
ing clerk, or the 
Defendant’s attor« 


The Court admitted that the obje£lion was correal, 
and difeharged the rule. 
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Feb, 1%. 


Haynes v. Jones. 


A \^Tit may be 
ferved on the day 
on which it is re- 
turnable) and no- 
tice of declaration 
may be given at 
the (we time. 


J^AUGHAN Serjt. moved to fet^afide the declaration 
and fubfequent proceedings in this cafe for irregu- 
larity. On the 9th bf February the defendant was ferved 
at Colchefter^ 52 miles IxomLondon^ with the copy of a 
writ returnable on that day, being in eight days of the 
Purification ; and at the fame time he was ferved with 


notice, dated the fame day, of a declaration being filed 
conditionally, and demand of a plea within eight days, 
otherwife judgment* Vaughan relied on the cafe of 
Steward Lundy iz'EaJly 116. that this was irregular. 


But the Courty after reference to the officers, held, 
that a writ may be ferved on the fame day' on which it 
is returnable, and that a declaration may be filed upon 
the return-day of the writ. The ground of the De- 
fendant’s complaint was, that he had more notice given 
him of the declaration than the Plaintiff was compellable 
to give. The only effeft of delivering the declaration 
and writ together, was, that the Plaintiff could not in 
that cafe charge the Defendant for the declaration ; and 
they rejected the application. 

Rule refufedt 


Mayor, &c. of Doncaster v. Coe. 

If the fame fpc- a CTIONS of trefpafs had been brought by the corpo- 

cial jun'men are XJL . ^ 

ftnick to try feve- ration of Donca/ter againft this and another Dc- 

ral caufes on the fendant, to afibrt th6 exclufive property.of the corporation 
fame queftion. and 

the Court being diflatisfied with the verdidi in the firft, diredl it to abide the event of 
another cauie, they will alfo, on motion, difeharge the fame fpecial jurymen from trying 
the fecond caufe* 

CO 
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to certain river-banks and other lands^ which the De- 
fendants contended to be either Qf public rights or fub- 
jed^to eafements enjoyed by themfelves individually. 
In both caufes fpecial juries were ftruck, conlifting of 
the fame perfonsj and one of the caufes having bKen 
tried, the Court dire6led that the verdi£t Ihould be fet 
a fide, and that the caufe (hould abide the event of the ' 
trial of this caufe, upon the ground that the jury 
had found a verdi£l: contrary to the weight of the 
evidence (a), 

Cociell Serjt. had on a former day obtained a rule 
njfif that the rule obtained for having a fpecial jury in 
this caufe might be difeharged, %nd that this caufe 
might be tried by the common panel. 

Clayton Serjt. now fiiewed caufe. He contended, 
fiift, that no cafe had been cited to fliew that the Court 
had jurifdi^lioH to difeharge the fpecial jury ; the ftatuto 
was imperative, that the caufe fliould be tried by the 
fpecial jury once ftruck; the words were, « Jball be 
tried'* Secondly, there had been no cafe (hewn to re- 
quire this extraordinary interpofition. 

Rough Serjt., in the abfence of Cockell^ fupported the 
rule. The Court have thought fit that another trial 
(hall take place upon this quellion, and if the prefent 
caufe, which is to bind the other, were to be tried by 
this fpecial jury, it would be tried, though not before 
the fame panel, yet by the fame men, who came to fo 
erroneous a concludon in the former inftance ; fuch a 
trial would not anfwer the end which the Court pro- 
pofed, in diredling that caufe to abide the event of the 
trial of this. 

(a) See Mayor of Doncajler y* Dayi arUtf 46a* 


i8xt. 

Mayor of 
Doncafthr 
v. 

Cox. 


Heath 
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Mayor of 
Doncastxr 


•u. 

Cofi. 


Heath J. It is a fufEcicnt ground for this motion, 
that the fame jurymen have tried a fimilar caufe. The 
former part of this rule, fo far as relates to difeharging 
the fpecial jury, mud be made abfolute ; the latter part 
need not be grantedi 


Lawrence J. As to the queftion of jurifdi£kion, 
fuppofc there were corruption in the jury, hath not the 
Court authority to difeharge them ? for the argument 
goes to that length. There is no need of citing au- 
thorities ; the fame perfons have tried this queftion in 
another caufc : that circumftance muft neceflarily create 
in them a bias. 

Rule abfolute to difeharge the rule for the fpecial 


Feb, 12 . 


Spitta V. Woodman. 


If the Plaintiff re- ^HEPHERD Serjt. moved that the prothonotary 

cover a verdi<ft for might review kis taxation of cofts ; a verdift had 

Ld^endeavour^^* found for the Plaintiff as for a total lofs j and a 

on a rule being motion was made in the next term, {ante^ vol. 2. p.4i$.} 

obtained for a for a rule nifi to fet afide the verdift and enter a nonfuit, 
nonluitjto lupport 

his verdia to the The Court held, upon the difcuffion of that rule, that 

extent, although Plaintiff was not cntiiled as for a total lofs, but that 
he be held entitled . ... r > tt 1 . 

to a return of pre- entitled to a return ot premium. Upon the tax- 

mium, he is not ation of cods, the prothonotary did not think himfelf at 
endtied liberty to allow the Plainlift' the cofts of that motion, the 

Nor to any cofts, Coiirt not having fa!(l any thing about cofts. On a 
except of the fimilar motion to this in the Court of King’s Bench, the 
had"an^*i^eWed allowed the cofts on this fort of motion (/i), 

and of fuch parts Routh v. Thomfjon, There, a fpecial cafe was referved, 
of the brief and 

evidence as'^ipply |g reported ii Eajl^ 
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to try whether the Plaintiff was entitled as for a total 
lofs ; and if not, whether he was entitled td recover as 
for a return of premium, The Defendant had not paid 
the premium into court. The Court held> that he was 
not entitled to recover a total lofs, but that he was enti- 
tled to a return of premium; and nothing was faid 
about cods. The madcr of the King's Bench did not 
allow any cofts, except thofe of the count for money 
had and received, and fuch parts of the briefs and evi- 
dence as apply to it ; but the Court of King’s Bench 
direded the matter to review his taxation. In this cafe, 
as in that, although the Defendant was entitled to fome 
relief, he made an improper motion, and compelled the 
Plaintiff to come hither to refitt the excefs of his motion, 
for he moved for a nonfuit, whereas he fliould have 
moved to reduce the damages. 


i8ii. 

SnTTA 


V* 

Woodman. 


Heath J. In pari widithne^ noitlier parly mutt pay 
cofts. There mutt be no cods on either fide ; the pro- 
thonotary has done very rightly. 


Lawrence J. The Plaintiff did not confine his re- 
(ittance to the rule, to a mere affertion of his claim 
to recover the premium. He was fquubbling^ for 
more. 


Rule refufed. 
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Arecovery 98 years 
old» amended by 
inferting a manor 
and titheSf with- 
out afGdavit of 
intention that they 
ihould pafs) the 
intention being 
manifeft from the 
deeds* and the 
pofTeilion having 
gone accordingly. 

Though there 
was no other 
evidence of the 
exiilenceof a 
manor, than the 
mention of it in 
an old deed, and 
the appointment 
of a gamekeeper. 


Tennyson, Demandant ; Goulton, * Tenant ; 
RousbV, Vouchee. 4, 

J^^ENS Serjt. moved to amend a recovery fufFered in 
Hilary term, i Geo. i. of lands in Sledmere in the 
county of by. inferting the words « matter turn de 
Croome cum perfinentusi' before the words, duo tnef^ 
fuagi/iy* &c., and by alfo adding the words, necnon 
** omnes et omntmodas decimal, garbarum, bladorumy grano* 
rumy et faeniy et omnes alias decimas quafcunqucy annuatim 
‘‘ et de tempore in tempus provenientesy vel renovantesy dcy 
<< exy et infra manerium et villatity five hamlettumy de 
** Croome prediBumy dectmis lana et agnorum folummodo 
excpptisf after the word Sledmercy in the record of the 
recovery, the exemplification thereof, and all the fcveral 
entries and procefs to perfeft the fame, upon payment 
of the additional fine, if any, at the alienation office, and 
all ufual and cuftomary fees at the fame, and the fevcral 
other offices. He moved this upon a (latement, that the 
family of Roujby had purchafed this eftate in 1672, and 
that by a deed made 24th ^r /7 1683, all the efiate and 
hereditaments, (which laft word would carry tithes in a 
deed,) of the then poffeflbr of the name of Roujbyy within 
the hamlet of Croomcy had been limited in tail ; and it 
was obje£):ed by a late purchafer, that that entail ftill 
fublifted as to this manor and tithes, uiilefs the recovery 
fuffered in 1714 were amended. At this diftance of 
time, it was not poffible^ he faid, to have the ufual affi- 
davit of the intention of . the parties, but it was held in 
the cafe of Gladwyn v. Browny ante 2- i* that fuch 
affidavit was unncceflary where the diftance of time was 
fo great. The deed to make a tenant to the precipe for 
the recovery fuffered in 1714, after enumerating the 
lands, conveyed to the reJeJec, « all other the lands, 

^ ‘‘ tene-* 
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^ tenements^ and hereditaments of H. Rou/bj^ lying and i9 i .i» 
being within the townfliips, precinAsi and territories 
“ of Croomi syid Sledmere, or either of them>. or elfe- ^ OdNii' 
where» together with all and Angular other the 
houfes/’ &c. He alfo produced the affidavit of 
S. yimsf a devifee in truft to fell under the will of 
H. £• Rou/hy deceafedi and for fix years a receiver of the 
rents of the eftate under a decree of the Court of Chan- 
ceryi which ftatedi that the Deponent was^well acquainted 
with the teftator’s eftatesi and that they were fituate in 
the hamlet of Croome in the parifih of Sledmere^ in the 
county of ITorki and that they confided of^ amongft other 
things enumerated^ the manor or reputed manor of 
Croome^ together with the tithes of the whole of the 
hamlet of Croome^ with the 'exception of the tithes of 
wool and lamb within the famei which were claimed by 
the impropriator of the reftory of Siedmere. That the 
manor of Croome was defcribed in the indenture of 24th 
April 1683, as the manor or reputed manor or lord* 

Ihip of Croomei^ but that there were no freehold or 
copyhold tenants^ and therefore the only fruit of the 
feignory had for many years been the appointment of a 
gamekeeper, which had been exercifed without queftion \ 
that the tenants of the eftate, fome of whom had been 
60 years in poflcllion, had dealt with the deponent for a 
renewal of their expiring leafes upon a reprefentation 
made by them, that the tithes of their refpeftive farms, 
which were commenfurate with the hamlet of Croome^ 
except the tithe of wool and lamb, belonging to the im- 
propriator of Sledmere^ did belong to the proprietor of 
the eftate, and were in no wife to be accounted for by 
the occupiers. 


Tie Court permitted the amendment. 


VOL^ III, 
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Sauvage V . Dupuis, ( a ) 

The Defendant ASSUMPSIT*^ The Plaintiff declared that he was 
agreed by parol poffeffcd of a meffuage for the refidue of a ternii 

to rent a houfc, as ^ # . . « . * r w 

tenant from year which expired at Lady-day l8lo, as tenant to ii. 

to year, for the under an indenture of leafe, by which the Plaintiff 

whicl^was^hl^* covenanted to repair during the term, and once in every 

years and three three years thereof to paint the parts ufually painted, 

for three ycMs^^^ and peaceably to furrender at the end of the term the 
and one quarter, premifes fo repaired and painted, together with the fix- 
and quitted. tures, and thereupon, upon the 26th of June 1806, in 
thou^* perhaps he confideration that the Plaintiff would demife the pre- 
might have quitted mifes to the Defendant, to hold of the Plaintiff, during 
without notice at from Midfumnter-day then laft paft, 

years, yet the and fo on, from year to year, until the expiration ot the 
remaining longer term, the Defendant undertook during fuch tenancy to 
irnpUcd^^comraA covenants on the tenant’s part contained 

the refidue of the in the leafe, and avers that he demifed to the Defendant 
accordingly ) but that the Defendant did not repair, 
paint, or quietly furrender the premifes repaired and 
painted, with the fixtures. There was another count 
upon a promife by the Defendant to repair in confide- 
ration of his tenancy, and a count for ufe and occupation. 
Upon the trial of this caufe at the Middhfex fittings 
after the laft Michaelmas term, before Mansfield C. J., 
it was proved that the Plaintiff was poffcffed of a leafe, 
as ftated in the declaration, for a term of 7 years, com- 
mencing from the 25th of March 1803, which he pro- 
pofed to aflign to the Defendant, as from Midfummer 
1806, who, r^on the faith thereof, in July 1806, en^ 

{a) Mansfeld C. J. WM abfent this day owing to indifpofitiofL 

tered *, 


A,}P 


i8ii. 

zi. 
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tered ; but after he was in poiTef&on, it appeared that 
there was a covenant in the leafe reftriflive of aliens- 
tion, and the lelTor, on application^ refufing licence to 
aflign^ the Defendant continued in polTeflion, without 
any written contradi) under a parol agreement, that 
he (hould hold as tenant from year to year, during 
the refidue of the term.’’ The Defendant paid rent 
from time to time, and a little before Lady^day 1809 
gave notice of his intention to quit the premifes at the 
enfuing Michaelmas^ and accordingly quitted the pre- 
mifes a week before Michaelmas The Plaintiff, 

by a particular delivered, claimed a fum for dilapidations, 
and the rent to Lady^day 1810. Bejl Serjt. for the 
Plaintiff, contended, that the Defendant, having en- 
tered and occupied, muil be taken to hold on the terms 
on which he would have held, if the firft contraf): had 
been effeduated, and the leafe affigned, in which cafe 
his tenancy would have terminated at Lady^day^ and this 
being a contrafl executed, might be enforced without 
regard to the ftatute of frauds. Shepherd Serjt., contrity 
contended that the contra£l, as ftated in the declaration, 
was repugnant, for if he held from year to year, he 
could not hold for three years and three quarters certain, 
nor could a holding from year to year, which com- 
menced at Midfummery terminate at Lady-day $ and a 
parol contra£l for a term of three years and three quar- 
ters was void by the ftatute of frauds. Mansfield C. J. 
thought the Defendant was tenant from year to year, 
commencing from Midfummer 1 8 o( 5 , but that he could 
not under fuch a tenancy hold the premifes for the 
fourth year, becaufe that would endure to Midfummer 
iSio, whereas the intereft of all parties expired at 
Lady-day i8io. The notice to quit at Michaelmas 1809 
was ineffeftual, in any view that could be taken of the 
contraft ; and as there was no proof of any want of 
£e 2 repairs. 


181X. 

Sauvaoe 


V. 

Dupuis. 
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1 

Sawage 


V. 

DCPUis. 


repairs, he nonfuit^ the PlaintifF, with liberty to move 
to enter a verAifk for 21/., the half-year’s rent computed 
to Lady-day 1810, if the Court fliould be of opinion that 
the Plaintiff was entitled to recover it. 


Bejl having accordingly obtained a rule 

Shepherd and Vaughan Serjts. ihewed caufe. The 
contraA being by parol, was not good as an aflignment 
of the refidue of the term, for an ailignment muft, 
now, be in writing ; it was not good as a leafe, becaufe 
it was for a greater term than three years, and a contrafl 
of demife for a greater term than the liatute of frauds 
authorizes, cannot enure for three years, parcel of the 
term, and be void for the refidue. It therefore created 
only a tenancy from year to year, which mull be for entire 
years, and not for fra£f ional parts of a year. The con- 
tTzd is not merely for a tenancy from year to year, but for 
a tenancy from year to year during the refidue of the 
Plaintiff’s term. There muft be fome meaning given 
to thofe laft words: they are not merely infenfible. 
The true conftruflion is, that this, like other tenancies 
from year to year, (hould be determinable at the end 
of any one year, if half a year’s previous notice were 
given by either party } but that, although no fuch notice 
were given, it Ihould determine of itfelf fe foon as the 
eftate of the Plaintiff, not having another integral year 
remaining thereof, ceafed to fumifh materials for the 
longer duration of the tenancy from year to year. This 
tenancy, therefore, expired at the end of the three 
years; and the Defendant was free then to quit the 
premifes s he continued, however, another quarter, dur- 
ing which he was a mere tenant at fufferance, an eftate 
which was determined by his removing from the pre- 
miles, and which required no previous notice to deterr 

mine 
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mine it. It is contended that this was a contrafl to let 
the premifes to the Defendant fo long as the Plaintiff’s 
intereft therein laftcd : but as that contrad): would not be 
binding on the Plaintiff, becaufe of the^ftatute of frauds, 
fo neither is it binding on the Defendant. This differs 
much from the ufual cafe, where a man occupying a 
houfe for half a year, becomes liable for a year’s rent, 
under an inference, which the law gives, of a contrad 
for a whole year; here the parties could not, even 
by exprefs words, have contraAed for another year, 
for there was not a year remaining, and when no 
longer a year remained, a year’s tenancy could not be 
implied. 


tBil. 

Sauvagb 


Durow. 


Bejl would have fupported his rule. 


Heath J. We are all of opinion, that as this was a 
letting from year to year, the tenant having continued to 
hold after the three years, muft be confidered as con- 
tinuing to hold on the fame conditions for the refidue of 
the term. 


Lawrence J. At the Chrijlmas before the Defend- 
ant went out, he might have given notice of his inten- 
tion to quit at the Midfummer dien following ; and then 
there would have remained nine months for the land- 
lord : or, poffibly, at the end of the three years, though 
he had given no notice, he might have been at liberty 
to quit : but he does not do that ; he holds for three 
months more, and I think it may therefore be implied 
that he contra£led to hold for the refidue of the term, 
upon the fame conditions upon which he had held from 
year to year. 


Ee 3 


Chambre 
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Sawaoe 


V, 

Dupuis. 


Ch AMBRE J. I do not know but that the Defendant 
might have held from year to year for the three years^ 
and quitted at the end of them without notice; but 
herci having commencjed his tenancy of the remaining 
periodj it muft be taken that he held for that period 
on the fame terms as before^ fo far as they were 
applicable. 

Rule abfoluta 


END OP HILARY TERM. 
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(IN THE HOUSE OF LORDS.) 

Huffam and Another v. Ellis. In Error. 

^SSUMPSIT, brought by original, in the Court of 
King\s Bench, by the Defendant in error, againft 
the Plaintifls in error, as the drawers and indorfers of a 
bill of exchange. The declaration ftated that the 
Plaintiffs in error made their certain bill of exchange 
in writing, and directed the fame to one Mr. 
Robertfon^ merchant. Great Si. Helens^ and tJicreby re- 
quired him three months after date, to pay to them 
or their order 426/. i6x., which bill the faid William 
Robertfon afterwards, according to the ufage and cuf- 
tom of merchants, on fight thereof, accepted, and ex- 
preffed the fame to be payable at the houfe of certain 
perfons ufing the names, ftyle, and firm of Kenjington, 
SiyaHj and Adams : and after averring an indorfement to 
Godhi Shiffer and Eflu^ and a fecoiid indorfement by 
them to the Defendant in error, it was averred, that after- 
wards, and when the bill became due, (to wit) on the 
4th day of Augnjf \S\Oy the faid bill was fliewn and 
prefented to the perfons fo ufing the names, ftyle, and 
firm of Kenftngion^ Styan^ and Adamsj for payment ihere^ 
of, according to the tenor and efFe£^ of the faid bill, and 
the faid William Robertf<m\ acceptance thereof, and the 
fevcral indorfements fo made thepon ; but as well the 
faid laft-mentioned perfons, as the laid William Roberf/otif 
then and there refufed and negfe£fed to pay the fame. 
To this declaration the Plaintiffs in error pleaded a 
fliam plea of a judgment recovered in the Court of Com- 
mon Pleas, to which the Defendant below replied, and 
in Hilary term laft obtained judgment upon failer of 
the record ; and the Plaintiff^ in error aifigned for error, 

E e 4 that 


lilt. 

A/»ril to* 

An averment 
that a bill, ac- 
cepted payable at 
a banker’s, was, 
when due, pre- 
fented to the 
bankers for pay- 
ment, according 
to the tenor and 
effect of the bill, 
and of the accept- 
or’s acceptance 
thereof, and that 
as well the bank- 
ers as the ac- 
ceptor refufed 
payment, fliall be 
fupported after ^ 
judgment on a 
(bam plea. 

And it ihall be 
intended that the 
bill was prefented 
for payment to 
the acceptor'him- 
felf at the houfe 
of thofe perfons, 
Semble. 

For evidence of 
thofe fadls would 
be admiflible un- 
der fuch an alle- 
gation, and not 
repugnant to it. 
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CASE AVTBII HILARY TERM 


i8ii. 

Htjvfam 
and Another 

V* 

Ellis; 

In Error. 


that the bill was not averred to have been prefented for 
payment at the place where the fame was in and by the 
faid acceptance made payable, but was only alleged to 
have been prefented to thofe petfons for payment ; and 
ilated the following reafons in favour of the reverfal. 

I ft. Becaufe the drawer, or indorfer, of a bill of ex* 
change, is not liable io be fued upon it, uiilefs it be duly 
prefented for payment to the acceptor at the place by 
him appointed for the payment thereof ; and fuch pre* 
fentment muft be Ihewn in a declaration againft the 
drawer. AnArofi v. Hspwood^ 2 Taunt. 6x. ad. Becaufe, 
by the declaration it appears, that the bill was neither 
prefented to the acceptor, nor at the place appointed for 
its payment, but was prefented to certain other perfons, 
who were ftrangers to it. 3d. Becaufe the loofe and 
general words, << according to the tenor and e{Fe6t of 
the faid bill of exchange, and of the faid W'. Robert* 
fon^s acceptance thereof, and of the faid feveral indorfe- 
merits fo made thereon as aforefaid,” which arc found 
in this declaration, can be of no avail. They are repug- 
nant to the previous fpecial allegation, in which the 
manner of the prefentment is precifely (hewn 5 and by 
which it appears, that the bill was not prefented accord- 
ing to the tenor and efteA of the acceptance. 

C. Abbott. 

The Defendant in error joined in error, and prayed 
that the judgment given by the Court of King’s Bench 
might be affirmed for the following, among other, 
reafons. 

I ft. Bdeaufe the declaration and the matters therein 
contained are fufficient in law, under the aforegoing cir* 
cumftances, for the Plaintiff below to have and maintain 
his aforefaid a£lion againft the faid Defendants below. 
2d. Becaufe the declaration avers, that the bill of ex* 
change in queftion was ffiewn and prefented to the per* 

fons 
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fons Ufing the llyle and firm of KenftngUn^ St^an^ and 
AdamSi for payment thereofi according to the tenor and 
effedl of the faid bill| and the faid William Robertfor^s 
acceptance thereof, which averment to be true in h&, 
as laid, muft of necefllty imply that fuch bill of exchange 
was prefented for payment where by the tenor of the 
acceptance made payable, and is equivalent to a dire£l 
averment thereof in terms. 3d. Bccaufe, if the Defend- 
ants below intended to difpute the fa£i of the faid bill 
being prefented according to the tenor and efFeA thereof 
and of the faid acceptanee, they ought to have put it in 
ifliie below, and cannot fet up the fame after judgment; 
and that by the courfe they then thought proper to take, 
it Is evident their obje£i was, and is, delay, and no- 
thing clfe. Crijfflff Wilf 9 n» 


liii. 


HUFFAT^r 
and Another 


Ellis: 
In Error. 


The cafe was argued on this day, and the authorities 
of Ambrofe v. Hopwoodi Rujhton v, Afpinall^ Doug. 654. 
Parker v. Gordon^ 7 Eajl^ 385. were referred to. 


The Court ordered and adjudged that the judgment of 
the Court of King’s Bench (hould be affirmed. 


Notef The reporter was not 
prefent at the deciflon of this 
cafe. But Lord J&rjkine is faid 
to have exprelTed himfelf, that if 
there had l^n no fuch averment 
as could have led to proof of the 
due prefentment, the declaration 
would have been bad; but it 
mail be apparent, that upon that 
allegation, due prefentment might 
have been proved. It would be 
dangerous to allow fuch fubtle- 
ties to prevail. Lord Eldon^ 


Chancellor, is reported to have 
faid. The more the counfel for 
the Plaintiff in error fatisfies me 
that a prefentment at the place 
where the bill was made pay- 
able, was neceflary, the more 
he fatisfies me that T muft'intend 
l)y this allegation, that fuch a 
prefentment was made- See the 
cafe of Bowes v. Howe^ in the 
Exebequer^bamberf in error, 
Trini^ term, vol. 5. 



CASES 


fSii. 

J 


May 3* 

The Court rc- 
fufed to amend a 
recovery by chang- 
ing the county^ 
the premifes lying 
in a parilhvhich 
ran intd two coun- 
ties9 and lying 
'wholly in the 
codnty omitted, 
and no part in the 
county mentioned* 


ARGUED AND DETERMINED 

IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

> Eafter Term, 

In the Fifty-firft Year of the Reign of George III. 


Anonymous. 


J/l/iUGHAN Serjt. moved to amend < recovery fuf- 
fered more than 6o years lince of lands defcribed in 
the deed declaring the ufes, as lying in the parilh of 
Applebyy and defcribed in the recovery to lie in the 
county of Derby, by ftriking out the words county of 
Derby, and fubftituting the county of Leicejler, upon ai» 
affidavit that the parilh of Appleby lies partly in the 
county of Derby, and partly in the county of Leicejler, 
and that the premifes were wholly fituate in that part of 
the parilh of Appleby which lay in the county of Leicejler, 
and no part of them in that part of the parilh which lay 
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in the county of Derby. Only one recovery had been 
fuffered of them'i not one in each county. 

The Court held that there muft be a new recovery : 'k 
was impoflible co change the recovery from one county 
to another! and 

Refufed the application (a). 

(a) See Wamwrigbt$ • De- lunt ; Smithy Vouchee ; Trinity 
mandant ; Seagrave^ Tenant; term 18131 po/iy voUs-t where 
Smyth, Vouchee ; ante, 1. 538. the Court amended by changing 
Ideo qaare of the cafe of Rajh^ the county. 
leigbi Demandant; Lee, Te- 


ViOLETT V. AlLNUTT. » 

JN this adioRi the Plaintiff declared upon a policy of 
infurance, at and from Plymouth to Malta^ with li- 
berty to touch at Penzance^ or any port in the Channel 
to the wedward! for any purpofe whatever! upon goods 
by the (hip Lion^ beginning the adventure from the 
loading thereof on board the faid (hip as above. The 
Plaintiff averred that the fhip was in good fafety at Ply- 
mouthy bound upon the faid voyage! and that divers goods 
of great value were there loaded on board her : and 
that afterwards the Ihip! with the faid goods on board, 
failed from Plymouth on her intended vpyage, and in the 
courfe thereof proceeded to and touched at Penzance^ for 
the purpofe of loading and taking in there other goods 
and merchandizes for Malta / and that whilft (he was 
there, other goods of great value were there, to wit, at 
Penzance^ loaded on board the faid ihip, to be carried 
therein from thence to Malta^ and that the Plaintiff was 
interefted in the goods. That in the courfe of the voy- 

ti age 
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1811. 

Anonymous. 


Nlay 

Liberty to touch 
at a port for any 
purpofe whatever, 
includes liberty to 
touch for the pur- 
pofe of taking on 
board part of thA 
goods infured. 
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i8it. 

ViOUXT 

V0 

Al/tNUTT. 


age the (hip was ftranded and upfet, and the Plaintiff not 
only fuftained a lofs upon his goods to the amount of 40/. 
per cent.j but a general average lofs alfo accrued upoa 
the (hip, her freight, and cargo, and the Plaintiff in refpeft 
of his faid feveral goods became liable to, and did cori- 
tribute to fuch general average lofs, to the amount of 
30/. percent, more on the value of fuch goods, and 
averred the Defendant’s liability, notice and refufal to 
pay. This caufe was tried upon admiffions at the fittings 
after I/i/ary term 18 ii, before Lawrewe The only 
material fafts were, that the Plaintiff^ intending to (hip 
goods on the voyage infured, to the amount of 3130/. 
14/., caufed infurances to be effefted for that fum ; that 
the goods loaded on board the Ziofl at Plymouth amounted, 
including charges, to j 880A 6 j. : that the (hip proceeded 
from Plymouth to Penzance for the purpofe of completing 
her lading, and there received on board, on account of 
the Plaintiff, the remainder of her cargo, confifting of 
651 hogfheads of prefied pilchards, amounting, including 
charges, to 1249/. 8/- That while the (hip was lying at 
MichaeVs Mount Pier^ at Penzance, waiting for a 
favourable wind to proceed on the voyage, (he was 
ftranded, and the cargo received damage, by which a 
general and a particular average was incurred. That 
the general average, and the particular average, upon the 
goods taken in at Plymouth, amounted together to the 
fum of 23/. 8j. (Srf. per cent., which the Defendant had 
paid into court, and the particular average on the goods 
loaded at Penzance amounted to jp/. 12/. 41/. per cent., 
which the Defendant contended he was not liable to pay 
by the terms of the policy in queftion. It was agreed 
that the only queftion to be tried was, whether the De- 
fendant was liable for the lofs on the goods taken on 
board at Penzance; and that in cafe a verdiA (hould be 
found for the Plaintiff, the fame (hould be entered for 
39/. 4 /. Sd., being the remainder of the fum claimed in 
lot thisi 
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this adion. The jury having found a verdi£^ for the 
Plaintiff^ 

Lens Seijt. on this day moved to fet it aiidei upon 
the ground that the permillion to touch at Penzance did 
not include the touching there for the purpofe of taking 
in a further cargo, and that, by the*terms of the policy, 
the infurance attached only on the cargo to be loaded at 
Plymouth. 


i8ii. 

VlOLETT 

Aiiwinr. 


But the Court held there was no ground for the ob< 
jef^ions, and 


Refufed the rule. 


Horwooo V. Hfffer* 


May 4* 


*^HIS was an aftion of aJfum^U againft the hufband 
for board, lodging, and neceflaries fumilhed to the 
Defendant’s wife. Upon the trial of this caufe at Wejl^ 
minfter^ at the fittings after Hilary ttxm i8ii,' before 
Lawrence J., the Plaintiff was nonfuited on his opening 
by the learned Judge, without going into the evidence, 
the faffs alleged being, that the Defendant had treated 
his wife with great cruelty \ had taken another woman 
into the houfe, with whom he cohabited ^ that he had 
confined his wife in her chamber under a pretence of 
infanity; and that (he had efcaped; hnd the prefent 
affion was brought for the value of neceflaries furniflied 
to her after her departure. contended at the trial, 
that this treatment was equivalent to turning the wife 
out of doors ; and he cited Hodges v. Hodges^ i Efp. 
N. P. C. 441., in which Lord Kenyon C. J. held, that ill- 
treatment which rendered the wife’s (lay unfafc, was 
equivalent to turning her out of doors. 


No ill-treatment 
by the hulband of 
the wife, fhort of 
perfonal violence, 
or fuch as to in- 
duce a reafdnable 
fear of it, will 
enable a llrangei' 
to maintain af~ 
fumpfit againft her 
hulband for ne- 
ceflaries fumilhed 
to her fubfequently 
to her leaving his 
houfe. 


Befi 
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i8ii. 
t — V— J 
Horwood 


Vm 

Heffer* 


CASES IN EASTER TERM 

JBefl now moved to fet afide the nonfuit, and have a 
new trial. 

Lawrence J. You did not (late any apprehenfion 
of her perfonal fafety ; you principally dwelt on the 
circumftance of the Defendant’s having placed a pro- 
fligate woman at the head of his table, and. having told 
the wife, that if (he did not like to dine there, fhe 
might dine in her own chamber* I thought, that, how- 
ever improper that condufl might be, and how- 
ever abhorrent from the feelings of a delicate wo- 
man, fhe might neverthelefs have had necefTaries, if 
(ho had (laid there. She might, if fhe had thought 
fit, have fued for alimony, and a divorce a nien/d H 
ihoro. ^ 


Mansfield C. J. If this fuit were maintainable, it 
would be neceflfary that the jury fhould, in the firft 
place, determine whether the wife lawfully left her 
home or not ; this would wholly fuperfede the neceffity 
of a fuit for alimony, or a divorce a menfd et tl^ro* I 
think nothing fliort of afluul terror and violence will 
fupport this a£lion. 


Rule refufed. 
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Jacobs v. Nelson; 

* 

'JTHE Plaintiff declared that in conflderatlon that he 
had caufed to be delivered to the Defendant a crate 
of glafs of great value, viz. of the value of lo/., to be 
carried by the Defendant from London to Rayleigh^ and 
there to be delivered to one Charles Bryan^ to be paid 
for on delivery, for certain reafonable hire or reward to 
the Defendant, the Defendant undertook to carry and 
deliver the goods, and receive the money for them on 
delivery j and affigned for breach, that though the 
Defendant did carry the goods, flie did not receive 
the money for the Plaintiff. After verdift for the 
Plaintiff, i 


May 4* 

An averment of 
an undertaking to 
carry goods to it. 
to be delivered to 
C. B.t to be paid 
for on delivery, 
fliews with fuffi- 
cient certainty 
that the price of 
the goods was to 
be paid by.C.JB., 
the confignee, to 
the carrier. 


S^^^^r^Serjt. now moved in arreft of judgment, upon 
the ground that it did not appear what price the Defend- 
ant was to receive for the goods, nor by whom it was to 
be paid. 

The Court held it was fuiHciently intelligible that the 
perfon to whom the goods were to be delivered was to 
difeharge the price of them, and 


Refufed the Rule. 
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i8li. 


Uaj 4 . 


Cates v. Hardacre. 


A witneft may 'J'HIS was an a&ion by an indorfee againft the drawer 
® payable to the drawer’s order, upon 

he thinks will Stratton^ and by him accepted and afterwards diiho* 
tend to his crim- noured j it was dated in the declaration to have been 
the^anKvvr would by the Defendant to the Plaintiff. The cafe 

not lead to an im- was tried before Heath J. at Wejlminfier^ at the fittings 
after laft Hilary term. The FlaintiflF proved his cafe. 


mediate conclufion 
of guilt. 


The defence intended to be fet up was ufury. The firft 
witnefs called on the part of the Defendant was one 
TayloTy and the bill having been put into his hands, he 
was afked by Shepherd Serjt. for the Defendant, ** whe- 
ther that bill had ever been in his pofleffion before 
upon which Serjt. interfered, by aflcing the witnefs 
whether he had not been indi&ed for ufury in this 
tranfa£tion, and upon his anfwering in the affirmative, 
cautioned him againft anfwering queftions which 
might tend to criminate liim ; the witnefs faid that he 
thought his anfwer to the queftion propofed would have 
a tendency to convitl him of the offence of ufury ; the 
learned Judge told him that if he thought fo, he was not 
bound to anfwer the queftion : the witnefs availed him- 
felf of this direflion, and the counfel for the Defendant 
being thus prevented from purfuing his enquiry, a verdiA 
paffed for the Plaintiff. 


On this day Shepherd Serjt. moved for a new trial, 
contending that the Judge’S dIreAion was wrong ; that 
it was not fufficient that a witnefs thought that his 
anfwers would tend to criminate him ; but that it 
ought clearly to appear that they would have that 
efteA. 


Mans- 
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Mansfield C. J. Tour queftions go to conne£l 
^thc witnefs with the bill) and they may be links in a 
chain. 

Rule refufed. 


1811. 

Cates 


V. 

Hardacrc. 


Pyewell V . Stow, 


May 4. 


was an aftion of trefpafs and falfe imprifon- 
ment. The Defendant pleaded that Wilfon had aflift bail in tak- 
brought an aflion againft the PlaintifF, and that Wil^ f^ly^deta^iTthe^^^ 
Hams became his bail to that aftion, at whofe requeft principal, although 
the Defendant gently laid hands on the PlaintifF, to aflift th® l>ail do not coa- 
Williams in taking him, and kept him a reafonable time, prefent- 
and difeharged him. The PlaintifF replied, that al- 
though true it was, that Williams had become fuch bail,, 
the Defendant of his own wrong imprifoned the PlaintifF. 

Upon the trial before Graham^, at the fprlng aflizes 
181 1, on the Oxford circuit, the evidence was, that WiU 
Hams pointed out the Plaintiff to the Defendant, while ^ 
the PlaintifF, who had become a bankrupt, was attend- 
ing before the commiflioners ; that the Defendant took 
him and carried him- to a public houfe, and there de- 
tained him, in expectation of receiving direftions from 
Williamsy (who had gone away and left them together) 
what was to be done with him, but after a confiderable 
time receiving none, he further detained him until 
he paid the Defendant five fhilliiigs, and then dif- 
eharged him. Upon this evidence the Plaintiff was non- 
fuited. 


Shepherd now moved to fet afide the nonfuit, 
upon the ground that, fuppoflng the Defendant to be 
well authorized by Williams to take and keep the Plain- 
V0L.IIL Ff tiff, 
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1811. 

I — , — j 
PXlWEUi 


•V. 

Stow. 


tiff, yet when Williams went away, the Defendant had 
no longer authority to detain him. 

Mansfield C. J. The Plaintiff ought to have newly 
aOigned. 


Lawrence J. Surely it is not neceffary that the bail 
(hould conftantly continue in the prefence of the prin- 
cipal, in order to juftify die detaining him by another. 
If he relied on the excefs, he Ihould have ftated in his 
replicatioft, that after the bail had difeharged him, the 
Defendant detained him until he paid the five (hillings. 

Rule refufedf 


May 4* 


pRoss£R, Clerk, v* Gorinoe. 


An arbitrator to 
whom the queflion 
of the right of 
two rectors to the 
. tithe of certain 
lands, was re- 
ferred, had power 
to devlfe all means 
to prevent future 
itjgation between 
the parties, and 
to fettle all matters 
in difference be- 
tween them, and 
to determine what 
he fhould think 
fit to be done by 
either of the 
parties, touching 
the matters in dif- 
pute* ' Held, that 
he did not exceed 
his power by 
awarding undivided 


was an aftion of trover for tithes, which came 
on to be tried at the Zeufr/ fummer aflizes.iSio, 
before Lord Ellenhorough C. J., upon whofe fuggeftion 
the caufc was referred to a gentleman at the bar, under 
the following order, the Reverend Thomas Poole Hooper^ 
clerk, re£lor of Kingston Bowfey^ in the county of Sujfex^ 
confenting to be made a party thereto, and to be bound 
by the reference and award thereby direfted, it was 
ordered, by and with the confent of the parties, their 
counfel and attornies, that a verdifl: Ihould be entered 
for the Plaintiff, damages 500/., cofts 40/., fubjedt to the 
award of the arbitrator, who was thereby empowered to 
dircfl that a verdifl: fhould be entered for the Plaintiff 
or the Defendant as he Ihould think proper, and to 
whom it was thereby referred, to afeertain what lands 
were feverally titheable to the reftors of Southwick and 

moieties of the tithes to the two redlors. 
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KtHgsUn Bowfiy^ and what defcription of tithe was due 
to each in refpeA of the farm lately occupied by Col-- 
ville Bridger^ to devife all means to prevent future liti- 
gation between the parties to that order, or between any 
or either of them during the joint incumbencies of the 
Plaintiff as reftor of Southnuick^ and T. P. Hooper^ as 
redor of Kingston Bowfey^ and generally to fettle all 
matters in difference between the parties to that order, 
any, or cither of them, and to order and determine what 
he fhould think fit to be done by cither of them refpeft- 
ing the matters in difpute, who agreed to be bound and 
concluded by fuch determination, and to remain con- 
tented and fatisfied therewith. The arbitrator awarded 
that a verdifl: fhould be entered for the Defendant, and 
further, that it having then become impoflible, touching 
the matters referred, to afeertain and diftinguifli the 
particular parcels of land, to the tithes of which the 
reftors of Southwick and Kingston Bowfty were refpec- 
tively intitled, he awarded that one fourth part of all 
the great and fmall tithes growing due from the farm 
lately occupied by Colville Bridger^ was the right and 
property of T1 P. Hooper j redlor of Kingston Bowfey^ and 
that the remaining three fourth parts of fuch tithes were 
the right and property of the Plaintiff, rcdlor of South- 
ivich. And he further awarded, that one fourth part of 
all the great and fmall tithes growing due from fuch 
part of the weft fide of Soutbwick as formerly lay in te- 
nantry, or was the flieep down, adjoining to, though not 
being part of, the farm lately occupied by Colville 
Bridger^ was likewife the right and property of 71 P. 
Hooper y redor of Kingston Bowfey ; and that the remain- 
ing three fourth parts of fuch laft mentioned tithes 
were the right and property of the Plaintiff, redkor of 
SouthwicL 


427 

i8ti. 


Prosser 

V* 

Gorikok. 


JBe/i 


Ff a 
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i8ii. 



Goringe. 


Biji Scrjt. had on a former day obtained a rule nifi 
on behalf of the Plaintiff, for fetting afidc this award. 
It appeared by the ailidavits fworn on the part of the 
Defendant, that at the Lewes fummer aflizes 1 8o2) two 
caufes came on to be tried before Lord Kenyon C. J.i the 
one being an a£liou brought by tlie Plaintiff againft John 
Norton Efq., the Wffee of the Reverend Charles WiU 
liamSf the then reftor of Kingston Bowfey^ for the tithes 
of the lands called Southwick Wejl Laines add the Down 
belonging thereto, lying on the weft fide of Southwick^ 
due in the year 1798, and the other againft the prefent 
Defendant, as leffee of Charles Williams^ for the tithes 
of the fame lands for the year 1799, and upon that 
occafion thofe caufes were, (with the confent of C. Wil^- 
liamSf who was made a party to the order,) referred to 
the award of a learned Serjeant, to fettle all matters in 
difference between the parties; upon which occafion 
oral and written teftimony, to the effeft given before the 
prefent arbitrator, was given, and whereupon the then 
arbitrator awarded that C. Williams^ as reftor of the 
reftory of Kingston by Sea, was legally and juftly en- 
titled to take and receive tithes, as well great as fmall, 
yearly or otherwife arifing, growing, and accruing from 
part and parcel of the lands commonly called Southwick 
Weji Lainesj and the Down belonging thereto, lying on 
the weft fide of Southwick ; and although from the evi- 
dence produced before him on that reference, he could 
not, confiftently with juftice, afeertain, fpccify, or deferibe 
out of what lands in particular, as part and parcel of the 
lands called Southwick Wejl Laines and the Down be- 
longing thereto, the tithes to which C. Williamsy as fuch 
reftor, was entitled, did arife or accrue, yet, as to the 
whole of the tithes arifing therefrom, the arbitrator did 
award, that C. Williamsy as reftor of the reftory of 
Kingston by Sea, was legally and juftly entitled to take 

and 
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and receive one fourth part or {hare of the tythes, but 
no more, and that the Plaintiff, as reftor of the redlory 
of Southwick% was entitled to receive the other three 
fourth parts thereof. And that after the death of C. 
Williams^ the Plaintiff, being thereby fet at large, com- 
menced the a(^ion now referred. It was further fworn, 
that the tithes fubmitted to both awards, and awarded 
as due and arifing from fuch part of the weft fide of 
SoHthwick as formerly lay in tenantry, or was the flieep 
Dovftt^ adjoining to (though no part of) the farm lately 
occupied by Colville Bridger^ were the fame tithes as 
were meant and intended to be fubmitted by the order 
of nift prius to the award of the prefent arbitrator, and 
were in faft included therein, under the general autho- 
rity of fettling all matters in difference between the 
parties, any, or cither of them ; the tithes arifing from 
the lands called Southwick Wejl Laines and the Down 
belonging thereto, being matters in difpute between the 
parties, the Plaintiff claiming the whole thereof, and T. 
P. Hooper claiming one fourth part thereof from the 
Defendant. It was alfo fworn that from the evidence 
of the fevcral witneffes produced by the parties before 
the arbitrator, (fome of whom were very old,) and from 
the deeds, terriers, maps, and documents produced by 
the parties to and left with the arbitrator, it had ap- 
peared that the farm lately occupied by Colville Bridger^ 
and the lands which formerly lay in tenantry on the 
weft fide of Southwiciy or were the fheep Down adjoin- 
ing, (which farm and lands were then in the occupation 
of tlie Defendant and others, and the tithes of the 
whole whereot were in difpute as aforefaid,) formerly 
confifted of feveral fmall farms, fome of which were 
titheablc to the parifh of Kingston Bowfey^ and the re- 
mainder to the parilh of Southwick^ and the whole of 
which farms lay very much interfperfed together in very 

F f 3 ' fmall 


1811. 

PrO£^ 

Gorinoe. 
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fntall pieces, and that fuch farms had, for nearly a cen-^ 
tury paft, been laid together. 

Scrjt. nonr (hewed caufe againft this rule. 
The arbitrator was corred in awarding a verdift for the 
Defendant ; for, if the PlaintiiF brings trover, he mull 
prove the fpccific goods to be his, and that he cannot 
do, as the arbitrator has exprcfsly found } therefore, the 
award is more favourable to the PlaintiiF than he had 
a right to expe^l. The power being fo ample, to award 
what the arbitrator (hall think (it to be done, he had 
power to award that the parties Oiuuld accept undivided 
moieties, when he could not afeertain the boundaries of 
the particular land out of which the tithe of the refpec<> 
tive parties was to ifliie. 

The reverend PlaintiiF fupported his rule in perfon, 
and after lamenting that his too great deference for the 
opinion of the learned Judges who had prefidcd at niji 
prius, had in three different inftances induced him to 
refer his right to the tithes in queftion, pending dif- 
cuflions with three fucceffive reftors of Kingjlm Bowfeyt 
to arbitrators, who, in each inilance, had bound him by 
erroneous awards, and exprefling his determination that 
(hould he outlive the prefent redlor, no funilar weaknefs 
(htAild induce him to compromife his common law 
rights without bringing them before the Court, he ftated, 
(for being unacquainted with the practice of the court, 
he was unprepared with any affidavits,) that the iirft 
award had been made by a gentleman long fince deceafed, 
who awarded to the reftor of Kingston one third of the 
tithe of Colville Bridger'i farm, which that arbitrator 
conceived to be commenfurate with the farm formerly 
occupied by John Mmh^ but that that farm in fa£l con- 
fided of 43 acres only, whereas Colville Brietger’i fatm 
t ** was*’ 
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was commenfuratc with the whole parilh of SoutkwicL 
Upon the hearing of the prefcnt cafe it was undifputedi 
he faid, on the evidence, that all the lands, of which 
the tithes were claimed on either fide, lay within the 
parifh of Southwick^ therefore the PlaintiiPs common 
law right, as re£tor, to all the tithes thereof, was clear ; 
and if thQ Defendant, or Mr. Hoopir^ would impugn it, 
it was for them to (hew in certain, to the tithe of what 
particular land Hooper was entitled. Previous to the 
firfl: award, the re£lor of Kingjlon had made his claim, as 
for a portion of tithe ; that ground was now abandoned, 
and the claim now was, that a part of the land was in 
Kingston parifh, of which there was no evidence what** 
foever. If, as the arbitrator fays, it was impolFible to 
fpecify the lands, of which the tithes belonged to 
the re£lor of Kingjlon^ the legal confequence was, 
that the tithe of the whole belonged to the redlor of 
SouthwicL The award too was bad, on account of 
the inconvenience of the mode of enjoyment diredied, 
by undivided moieties ; neither re£lor fingly can let his 
tithe ; a farmer will not take a leafe of one quarter of 
every lamb, fleece, pigeon, mcafure of milk, ai^d article 
of fmall tiche, nor of every (lieaf. This mode was ex- 
tremely advantageous to the Defendant, who was feized 
in fee of the foil of both parifhes, and the advowfon of 
Kingston^ and who, obtaining from his own clefk'on 
eafy terms a demife of the one fourth, had it in his 
power to render the other three fourths wholly unpro- 
du£live to the redlor of Southwick, for he would give 
him no more rent than he chofe for them, and no other 
farmer would take a demife of fuch a property. There 
was, befides, no ground for awarding fo much as one 
fourth, and if the power of the arbitrator extended to 
that, it would equally have enabled him to give three 
fourths, or nineteenths, or to have left the redlor of 
Southwek to perform his parochial duty without any 

F f 4 tithe 
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tithe at all. The arbitrator had alfo departed from his 
authority, which was, to afcertain what lands were 
feverally tytheable, meaning to fet out the land fepa- 
rately and di(lin£tly. If he might thus make a random 
(hot, and difpofe of the PlaintifF^s property in this man- 
ner, there was an -end of all right. 


Mansfield C. J. propofed that the land fiiould be 
valued, and the tithe of one fourth in value allotted 
to the reftor of Kingston : but the Plaintiff infifl- 
ing that the reftor of Kingston was entitled to 
nothing at all, the Chief Juftice proceeded to deliver 
the opinion of the Court. The argumems of the Plain- 
tiff are much more proper to fupport a rule to fet afide 
the order of reference, than to overthrow this award j 
but no fuch rule has been applied for, and therefore we 
are to decide merely whether the arbitrator has exceeded 
his power. The Plaintiff objefts, that Hooper is not 
entitled to the tithe of any fhare of Southwick parifh. 
This matter has been much litigated, and all the per- 
fons who have made awards on it, have been of opinion, 
that fome of the land lay in Kingston. It is faid, (by 
Shepherdf not fworn,) that the poor-rates and other taxes 
of this land are paid in the like proportion between the 
two parifhes. Unlefs the parties had obtained a writ 
of partition, or a commiffion out of chancery, it would 
be very difficult for any Court before which an aftion 
refpefting this matter was tried, to acquire a correfl: 
knowledge of this fa£J:, and therefore it has occurred to 
every Judge who has tried the caufe, that it would be 
dcfirable to fubmit the whole to fome diflinterefled and 
fenfible man, which has been done in this inflance; 
and the power is couched in very large and unufual 
terms the parties, doubtlefs, forefeeing the difficulty 
there would be ip afeertaining the particular lands, em- 
powered the arbitrator to devife all means for avoiding 

future 
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future litigation. The arbitrator feems to have made 
as wife and as fit an award as could be made under 
the circumftances. There is no evidence before the 
Court, to fliew that any injuflice has been done ; tliere 
is no impeachment of the conduA of the arbitrator : we 
therefore fee no objection to the award, and the 

Rule mult be difeharged. 


l8ii. 

Prosser 

OORINGE, 


Gwilmm V. Stone. 

'^HIS was an a£lion upon the cafe. The PlaIntiflF 
declared upon an agreement made between the 
Plaintiff and the Defendant, that the Defendant fliould 
grant to the PlaintilF a leafe of certain ground in F/eef-- 
Market for the term of 6 1 years from Chriflmas then 
next, under the rent of a pepper corn to Chriflmas then 
next, and the yearly rent of 54/., clear of all then 
prefent or future taxes, for the refidue of the term, and 
that the Plaintiff ihould by fuch leafe covenant to lay 
out 1000/. in buildings, in three years, and to infurc 
the premifes for 1000/. at lead, in fome public office, 
and in cafe of fire to lay out the money recovered in 
new ereftions, and that ufual covenants fhould be jn- 
ferted in fuch leafe, and that the leafe Ihould be pre- 
pared at the joint expence of the parties : the Plaintiff 
then averred mutual promifes of performance, and 
dated/ that although he, the Plaintiff, had always been 
ready and willing, and dill was ready and willing to 
perform the agreement in all things on his part, whereof 
the Defendant had always had notice, yet the Defendant 
had not performed the agreement, but had thereby 
deceived the Plaintiff, in that the Defendant had not 
made out or fliewn, nor had he, nor could he have, any 
fufficient title or power to grant to the Plaintiff fuch a 

leafe 


May 16. 

An agreeiRent 
to grant a leafe 
contains no im- 
plied engagement 
for general war- 
ranty of the land, 
nor for delivery 
of an abftraA of 
the lelTor’s title. 
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leafe of the faid ground^ although he, the Defendant, 
after the makmg of the agreement, and after a reafon- 
ablc time to make out and (hew to the Plaintiff a fuffi* 
cient right or title to grant fuch leafe as aforefaid had * 
clapfed, was requefled by the Plaintiff* to make out and 
fliew to him fuch a fulHcient right and title ; but the 
Defendant had hitherto refufed, and ftill did refufe, 
contrary to the tenor and effefl: of the agreement, and 
of his undertaking. And he further alleged that the 
Defendant having permitted the Plaintiff to take pof- 
felTion of the ground iu^expcftiition of the performance 
by the Defendant of the agreern'. nt, he the Plaintiff 
afterwards, confiding in the promife ot the Defendant, 
did expend large funis of money in and about the en- 
deavouring to afeertain the right and title of the De- 
fendant to grant fuch leafe, and alfo in and about dig- 
ging out the foundations of the buildings fo to be 
crefted, and divers other neceffary and proper works 
for preparing to make and creft fuch buildings, and the 
purchafing timber and other materials for fuch build- 
ings \ and the Plaintiff had alfo been deprived of all 
the profits, benefits, and advantages which he ought, 
and might, and otherwife would have derived and ac- 
quired from the granting of the leafe. The fccond 
count ftated the agreement and mutual promifes, as in 
the firft count, and averred that tlie Defendant under- 
took, that he, the Defendant, would procure and deliver 
to the Plaintiff an ab(tra£f of the title to the ground, in 
due and convenient time, for enabling the Plaintiff* to 
afeertain the right of the Defendant to grant to the 
Plaintiff fuch a leafe, and averred his readinefs always 
to accept fuch a leafe, and to perform the agreement on 
his part ) and that although the Plaintiff, after a rea* 
fonable time for the delivery to him of an abftrafi: had 
clapfed, requefted the Defendant to procure and deliver 
to him fuch an abftra£t, yet the Defendant did not nor 

would. 
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would) in due and convenient time for enabling the 
Plaintiff to afeertain the right of the Defendant to grant 
him fuch a leafe of the ground, deliver fuch abllraft, 
but therein wholly failed and made default, and the 
Defendant wrongfully negle£led to furnifh any abitraA 
of title to fuch ground for a long and unrcafonable 
time, to wit, hitherto. There wasr alfo the like allega- 
tion of fpccial damage, as in the preceding count, 
'rhere were alfo the ufual money counts. The De- 
fendant pleaded the general iflue. Upon the trial 
of this caiife at Gnildhallf at the fittings after Mi^ 
chaehnat term i8io, before Mansfield C.l.y the evi- 
dence was, that the parties had entered into and 
figned an agreement, that the Defendant ihould grant 
to the Plaintiff a Icafc of tlie ground in FleeUmarket 
for 6 1 years, froni Chrljlmas then next, under the 
rent of a pepper corn to Chriflmas^ and the yearly 
« rent of 54/. clear of all prefent or future taxes, for 
the refidue of tlie term, the Plaintiff to covenant to 
« lay out 1000/. in buildings in three years, to infure 
the premifes for 1000/. at leaft, in fonie public office, 
and in cafe of fire, to lay out the money recovered 
in new cre£lions. Ufual covenants. The leafe to 
be prepared at the joint cxpence of the parlies.” 
The Plaintiff was forthwith put into poffcflio?i of |he 
key and ground, and cleared away the rubbifli, dug the 
foundation, and purchafed timber and ocher materials 
for his intended huihlings ; but on clearing away the 
earth, the workmen came down to a foundation of a 
former building that had flood on part of the fame 
ground which was included in the Defendant’s plan, 
defignated in the margin of his conveyance, and which 
evidently belonged to the owners of the adjoining pre- 
mifes, who were truftees of Biffiop Andrewi^ alms- 
houfes, and who, upon learning the circumftance, af- 
ferted their claim to part of the ground, being from 12 
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to 1 5 feet fquare at one end, and at the other end about 
25 feet in length, the lofs of which broke in upon the 
plan of the Plaintiff's intended building. The Plaintiff, 
upon this difeovery, required an abftraft of the title to 
the premifes to be delivered to him, which was not 
complied with ; but the Defendant filed his bill in 
equity, praying a Specific performance, or that the 
agreement might be cancelled. Upon an interlocutory 
order, referring it to the Maflcr to enquire whether the 
Plaintiff in equity could make a good title to the pre- 
mi fes, and if he could not to the whole, whether the 
deficient part was eflential to the enjoyment of the pre- 
mifes, the Mafter reported, that he could not make a 
good title to any part of the premifes, and the Mafter 
of the Rolls difniiffed the bill, and direfted the Plaintiff 
in equity to deliver up his part of the agreement to be 
cancelled. His Honour refufing to make any compen- 
fation to the Defendant in equity for the expenccs he 
had incurred, but giving him liberty to bring any aflion 
at law to which he might be advifed. The jury found 
a verdift for the Plaintiff with nominal damages, the 
Chief Juftice referving to the Defendant liberty to move 
for a nonfuit, and to the Plaintiff the point whether he 
was entitled to any thing more than nominal damages $ 
and if the Court fhould be of opinion that he was, the 
amount was to be referred to the aflbeiate. 


Lefts Serjt. in Hilary term laft moved for a rule tiifi 
to fet afide this verdift and enter a nonfuit, and alfo for 
a rule nift to arreft the judgment. Bejl Serjt., on the 
other hand, moved for a rule nift to increafe the da- 
mages, by the amount which the Plaintiff had expended 
in examining and litigating the abftra£l, clearing the 
ground, and purchaiing materials, ^And in other expences 
preparatory or incident to the Plaintiff's intended, build- 
ing. The Court granted all the rules. 

Beft 
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Bejl now (hewed caufe againft the two rules which 
the Defendant had obtained. As to the firft, he con- 
tended, that botJi the agreement laid in the declaration, 
and the breach of it there alleged, had been proved. 
The objeftion, therefore, if any, is on the record, and 
does not go to a nonfuit. The Plaintiff alleges that the 
Defendant did not and could not* make a title, and he 
}ias proved that allegation. As to the fecond rule, the 
agreement to grant a leafe is equivalent to an abfolute 
covenant for title in a conveyance ; therefore it is a 
breach of fuch an agreement not to make a title. If 
this a£tion had not been maintainable, the Mafter of the 
Rolls would not have direfted it to be brought. 


i8ii. 

Gwillim 


Stonje* 


Lens contrh. The Plaintiff ought to have averred a 
direft breach of the contraft to leafe, inftead of which 
he purfues this indireft mode of (hewing that the De- 
fendant did not keep his contraft, becaufe he did not 
perform thefe collateral matters. The general iffue in 
affumpfit puts in iffue the truth of all the allegations ; 
therefore the Plaintiff was bound to prove, upon his firft 
count, the allegation, that the Plaintiff entered by the 
Defendant’s permilTion, which is a material allegation ; 
but there was no proof in the caufe of any fuch per 
miffion, therefore the Defendant is entitled to a nonfuit. 
Whatever lofs the Plaintiff fuftained, or money he 
expended, he did it in confequeiice of his having pre- 
maturely taken poffe (lion, and for his own gratification. 
If the leafe had been actually granted, it was to be a 
leafe with all ufual covenants, and it is an ufual cove- 
nant in a leafe, to covenant for the lelTor’s title only 
againft himfelf and all claiming under him, which qua- 
lifies the general warranty contained in the words dedi et 
eoncejji. And though fome very cautious perfons infert an 
abfolute warranty in leafes, yet it is not an ufual cove- 
pt nant 5 
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1 8 r i» nant ; and if it were, neverthelefs a mere agreement for a 

^ ^ contain by implication the fame warranty. 

GWlLLtM <* 

V. 

Stonb. Mansfield C. J. The great eonteft in this cafo 

was, whether the Defendant’s permiffion to the Plaintiff, ^ 
who was in great hafte to enter on the ground and 
begin building what he intended to build, amounted to 
any fort of contra£t to reimburfe him for his lofs fuf- 
tained under this permiffion. The Plaintiff could have 
more directly raifed the queflion whether he was en- 
titled to a leafe containing an abfolute warranty, if he 
had averred that he applied to the Defendant for a leafe, 
and that the other refufed it : for a leafe muft neceffa- 
rily mean a valid leafe ; and if the Defendant had 
granted him an invalid leafe, or had refufed to grant any, 
it would have been a breach. Are we to fay that this 
agreement contains in it a covenant for good title ? The 
Plaintiff might have called on the Defendant for a leafe 
with all proper covenants, and if he had refufed to ad- 
mit proper covenants for title, the Plaintiff might have 
fued for the breach, and might fo have raifed the quef- 
tion, what ate proper covenants. No reliance can be 
placed on the circumftance of the Mafter of the Rolls 
having permitted this afbion to be brought : he did not 
draw the declaration, neither do Judges give an opi- 
nion upon that which is not before them. The amount 
of the lofs which the Plaintiff has fuftained is of no 
avail : it was his own folly to take pofTeflion before he 
' had a title. There is no pretence for the motion to 
increafe the damages: we have difpofed of that. As 
to the rule for a nonfuit, fuppofe there had been no 
allegation of permitting the Plaintiff to enter ; but that 
the declaration had ended with the^ breach of the De- 
fendant’s having no dde, and iffue had been joined on 
that breach, and the parties had thereon gone to trial, 

what 
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what wQuld have been put in iiTue ? The agreement and 
that breach. You cannot fay that that breach would 
not be proved, for there was not a good title ; therefore 
the Defendant mud be contented with having the judg- 
ment arrefted. 


1811. 

i, lU 

Gwillim 


nfm 

Stoke. 


Lawrence J. The averred agreement to make a 
good title certainly is not exprefled in the contradi, and 
as to the agreement alleged in the fecond count, to de- 
liver an abdradt, it is all poetry, the mere fancy of the 
fpecial pleader ; there is no trace in the evidence of any 
fuch contra£b. I have always underdood that in pur- 
chafes of land, the rule is, caveat emptor s the extent of 
the Plaintiff’s lofs can make no difference. There may 
be ground to arred judgment upon the record, and there 
may be alfo ground for a honfuit. The breach alleged 
appears to me to be ill alleged, and that is a ground of 
arreding the judgment. The iffue is on the breach. 
As to the averment of pcrmillion to enter, that is a mere 
allegation of fpecial damage. 

Chambre J. We cannot confider the agreement 
as equivalent to a covenant for title in an abfolute 
conveyance. 

Rule abfolute for arreding the judgment. 

Rule for a nonfuit difeharged ; and 

Rule to increafe damages difeharged. 
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May 60 


The Court will 
not, at the inflance 
of the Defendant 
in an eje<5lment, 
interfere againft 
a Plaintiff who 
lays a demife by 
the aflignees of a 
bankrupt without 
their permiflion, 
they having given 
up the property 
to the bankrupt, 
and the Plaintiff 
claiming under 
him. 


Doe, on the Demife of Vine and Others, 5;. 
Robert Figgins and Robert Sloper. • 

JOHN FIGGINS became a bankrupt in 1801, then 
poffeffing a cottage at Devizes, demifed to Shper at 
2l,per afinunt, znd charged with a debt of 15/.; Vinf 
and Baifs were the bankrupt's aflignees, and at a meet- 
ing of the commiflioners and aflignees, held about that 
time, it was concluded that the cottage would not be 
worth the expence of a bargain and fale, and therefore 
the bankrupt was permitted to remain in pernancy of 
the rents and profits, which during three years his te- 
nant Sloper, by his direftion, paid to Dew, the lender of 
the 15/., in part liquidation of his debt. During that 
demife another Figgins, the father of the prefent De- 
fendant, laid claim to the premifes, and Sloper dying, 
he got into pofleflion ; and after his death, the Defend- 
ant, who was uncle to the bankrupt, alfo took poflcfTion. 
The bankrupt obtained his certiticate in 1802, and had 
flnee convoyed the premifes by leafe and releafe to Huh^ 
bard, who paid off the 15/., and paid a further conlider- 
ation. He had brought this ejeftment to recover the 
premifes, upon the feveral demifes of, amongft others, 
the aflignees, and the commiflTioners, and had obtained 
judgment, execution, and pofTeflion. 


Bejl Serjt., upon an affidavit of Vine, the aflfignce, 
that he did not know of the exiftence of this property, 
and that the aflTignees had never authorized Wejlmore^ 
land, the Plaintiff’s attorney, to lay a demife in their 
names in the ejet'.ment, had obtained a rule nift that all 
proceedings might be fet afide with cofts, and that the 
Plaintiffs, or their attornies, fhould pay the Defendants 
their colts, and alfo pay to Mr. Stephen Williams, who 

had 
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had been folicitor to the commiflion againft John Flggins, 1 8 1 1 . 
and who was the attorney for the Defendant in this ac- ^Do^^ 

tion, tlie coils of this application. LefTee of 

ii ViN£^ 

V Vm 

Vaughan Serjt. now fliewed caufe. He obferved tliat Figgin*. 


the Defendant’s attorney had not ventu *< <1 to fwear that 
the aflignees had now employed hirti, or authorized him 
to transfer the ufe of their fuppofed rights to the de- 
fence of the prefent adlion : and he fuggelled that the 
contrary was the fa£l. That even if they had autho- 
rized it, there was no ground for the motion ; for as 
the aftion had fuccecdcd, the affignees were not hurt ; 
there were no coils to which they could be liable, and 
as the bankrupt and his affigns were equitably entitled 
to. the premifes, they had a right to fue in th? names of 
the affignees, upon giving a proper indemnity againft 
coils, which, if demanded, the Plaintiff would have wil- 
lingly given. Wejlmoreland had fworn he was employed 
by the real Plaintiff to bring this ejcdlmcnt, and that lie 
had added the demife by the affignees upon the advice 
of his fpccial pleader ; it was not now competent for the 
real Defendant to fhelter himfelf from the payment of 
coils under this contrivance. 

Bejl^ contrh, contended that the Plaintiff’s attorney 
had a£led wrong in ufing the name of the affignees, (by 
whofe folicitor he, Bcfly was inilrufted to fupport this 
rule,) ill order to obtain a judgment, which was to be ufed 
adverfely to the Defendant, and he fuggeiled that the 
Defendant was the tenant of the affignees. Wejlmore- 
land had fworn that his fpecial pleader advifed him to 
obtain the confent of the affignees and commiffioners to 
the laying a demife in their name, and he had not applied 
for that confent. 


VoL. IIL 


Gg 


Mans- 
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^ Mansfield C. J. This rule mud be confidered 
obtained at the inftance of Robert Figgins^ the DefentU 
ant, not of the aflignees. Why (hould we interfere ? 
No creditor complains. The opinion of the fpecial 
pleader, that confent fhould be alkcd of the aflignees 
and cominiflioners, (at lead of the latter, for the legal 
edate never was in the former,) was exceedingly proper, 
becaufe in the event of the PlaintilF's failure, they 
would have been liable to cods ; but the PlaintilF has 
fuccccdcd, and there arc no cods to pay. This is a fine 
contrivance for defeating the aftion. 


Heath J. Wejlmoreland has exculpated himfcir 
If the cjcclment had proceeded on the demife of the 
alFignees only, they might have prevented execution 
from being fued out \ but here are deinifes by others, 
therefore the aflignees cannot prevent the execution. 


Lawrence J. That is an additional reafon for dif- 
charglng this rule. 


Rule difeharged with cods. 


Maj 8 . 


Montagu v. Janverin. 


The flag oflicers 
of a fleet have no 
right to any lharc 
in the gratuity of 
one half per cent,f 
which is given to 
the captains of 
fliips of jvar for 
carrying public 
trcalure on board 
their Ihips, 

Nor in the 
freight received by 


'^HIS was an action for money had and received, 
money paid, and on an account dated, bi ought 
to recover one third part of the amount of the freight 
of dollars, carried by his inajedy's floop PlutOj com- 
manded by the Defendant. At the trial before Mans-- 
field J. and a fpccial jury, at the fittings after Trinity 
term 1810 at Guildhall^ a verdift was found for the 
Plaintiff, damages 182/. 18/. 4^/., with liberty for the 


captain^ for carrying the treafure of Individuals. Semhle, (a) 

(a) See Brijbace v.Dacrej, pojl, vo/. 5., Trhu Term 1813. 


De- 
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Defendant to move for a new trial, or upon a cafe to be 
teferved, as the Defendant might deem moft expedient. 
The fubllancc of the evidence was as follows : The 
Plaintiff^ Admiral MofiiagUy before and at the time of 
the failing of the Pintos hereinafter mentioned, and 
thence, until, and after the time of her return, was 
commander in chief of his majefty^s fhips and veflels at 
Spitbeady and in PorifmoutL Harbour y from Beachy Head 
to the Start y and between Cape Antibes and Cape Bmjletir 
on the enemy^s coaft. Previous to July 1 808, the Pluto 
was put under the command of the Plaintiff, as fuch 
commander in chief, and wliilft it continued under his 
command, he received the following letter, addreffed to 
himfelf, fro the under fecretary of the admiralty, 
which was written and tranfmitted hy the orders and 
authority of the lords commiffioncrs of the admiralty : 

Sir, Admiralty office, I5th»////y 1808. 

I am commanded by my lords commiffioners of the 
admiralty to fignify their direftion to you, to order the 
captain of the Solebay to receive on board that (hip five 
hundred thoufand dollars, intended for the kingdom of 
Leofiy and proceed with the fame without lofs of time to 
Gi/oriy and having delivered the fame to Mr. Huntery the 
BritiJfj agent at that place, or his deputy Mr. Kellyy to 
return to Spit heady and follow his former orders. If 
you fliould be of opinion that the Solebay cannot be fo 
long fpared from her ftation, you are in that cafe to em- 
ploy the Pluto on this feivicc ; and you will fignify to 
commillioner Grey their lordlhips" defire, that he (hould 
afford every affillance in his power to facilitate the fhip- 
naent of the money on its arrival at Portfmouth. 

(Signed) John Barrow. 
On the receipt of this letter, the Solebay having previoufly 
left Spitheady the Plaintiff font to the Defendant, then 
being at Spitheady under the command of the Plaintifii 
the following order ; 
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By George Montagu Efq., admiral of the white, and 
commander in chief of hia majefty’s fhips and veffels sft 
Spitheadi and in Portfmouth Harbour^ from Beachy Head 
to the Starts and between Cape Antibes and Cape Batjieur 
on the enemy’s coaft. Purfuant to dire£}ions from the 
lords commiffioners of the admiralty, you arc hereby 
required and direfk^d to receive on board his majefty’s 
floop PlutOy under your command, five hundred thou- 
fand doVars intended for the kingdom of Leouy and pro- 
ceed witli the fame without one moment’s delay to GiJofij 
and having delivered the fariie to Mr. Hunter^ the Britijh 
agent at that place, or to his deputy Mr. Kelly y return to 
Spiiheady and follow your former orders. 

Given on board the Royal Willianiy 
at Spiiheady 16th July 1808. 

To Richard Janverin Efq., Geo. Montagu. 

Commander of his majefty’s fhip Pluto. 

By command of the admiral, 

W. A. Daviesy Ro. Sec. 

The Defendant, in purfuance of and under that order of 
the Plaintiff, received the dollars on board, failed to, and 
delivered them at Gijony and TQX.\sxvi^iS.xxiSpithead under the 
orders of the Piaintiffl The Defendant, fince he per- 
formed that fervice, and before the commencement of this 
action, received from the Treafury, for the freight of the 
faid dollars, the fum of 548/. 9/. net, by virtue of the 
following warrant : 

George R. 

Our will and pleafurc is, that out of any money in 
your hands that may be imprefted to you for this fer- 
vice, you do iffue and pay, or caufc to be iffued and 
paid, unto our trufty and well beloved Richard Janve- 
rin Efq.j commairder of our fhip Platoy or to his affigns, 
the fum of 562/. los.y without dedu£fcion and without 
account, which we are gracioufly pleafed to allow him 
for freight of fpecie conveyed by him on board our faid 

13 fliip 
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(hip from England to Gijon ; and this fliall be, as well to 
^ou for making the faid payment, as to the commiffion- 
ers for auditing the public accounts, and all others con- 
cerned in paffing your accounts, for allowing the fame 
thereupon, a fufficient warrant. Given at our court at 
St. James's^ the 2 ift day of February 1801. 

* By his majefty’s command, 

(Signed) W. Broderick. 
To the paymafter-general of IF. S. Bourne. 

our guards, garrifons, and }F. Elliott. 

land forces. 

Captain Janverifty ^ 621 . 10/., for freight of fpecle to 
Gijon. 

When an order is fo tranfinittcd by the admiralty to an 
admiral commanding in chief, and in confcqucnce of 
that an order is given by him to the captain, the latter 
afts under the command of the admiral, and not under 
a feparatc admiralty order; and the Pluto was difpatchcd 
upon the faid fcrvicc by the PlaintilF, and during the 
whole of it was a£ling under his orders. It had been 
the ufage in the navy, previous to the year 1801, when 
any confideration was made to the captains of any of 
his majefty’s fliips for the freight of private or public 
money, for the commander in chief, under whofe orders 
fuch captains failed, to receive from them one third part 
of all money paid to fuch captains for freight ; which, 
if there w^ere more than one flag officer, was divided by 
the commander in chief in certain proportions between 
himfelf and the junior flag officers ; but if there was no 
other flag officer, the commander in chief kept the 
whole. The Plaintiff had no fuch flag officer under him. 
In 1801., the allowance, made before that time for the 
payment of freight for the carriage of public money by 
(hips of war, was difeontinued ; and no fuch allowance 
was paid from that time till 1807, when the following 
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correfpondencc on the fubjeft pafled between the fecre- 
tary of the treafury and the fecretary of the admiralty. 

Sir, Treafury chamber, March 5, 1807. 

The lords commiffioners of his majefty’s treafury, 
having refumed the fubjeft of the allowance of freight, 
claimed by captains of his majefty’s ihips, for the con- 
veyance of fpecic on account of the public fervice, I am 
commanded by their lordfhips to acquaint you, for the 
infhimation of the. lords commiffioners of the admiralty, 
that upon a careful confidcration of all the circumftances 
conneefed with the fubjefl, my lords are of opinion, 
that it might be expedient, in cafo the lords of the 
admiralty fliould fee no objeftion to the meafure, that 
captains of men of war fhould have in future, (when- 
ever they fliall receive any fpecic on board on account 
of the pu])lic fervice), a certain fixed moderate allowance, 
ns a compenfation for the care and cuftody of the fiunc ; 
in which cafe, my lords conceive, that one half cent, 
would be a fair and adequate compenfation, and that no 
more than one freight fliould be allowed, even where 
the money may be tranfhippcd before the arrival at the 
place of its declination. If the lords of the admiralty 
fliould fee no objection to the meafure here propofed, 
my lords are alfo of opinion that it would be of great 
advantage and convenience to the public fervicCvS, parti- 
cularly on foreign flations, that a general regulation to 
this eficdl: fliould be made, and communicated to all 
admirals and captains of men of war on fervice. I am 
therefore commanded to defire, that you would requeft 
of tlie lords commiffioners of the admiralty, to have thp 
goodnefs to take the fubjei!^ into their early confidera- 
tion, and favour this board with their opinion thereon. 
I am further commanded to fay, that if it fliouhl appear 
to the lords of the admiralty, that the regulation here 
propofed would be injurious to the fervice of the navy, 
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or objeftionable in any other refpeft, it feems to thFs 
board that it would be for the good of his majefty's fer- 
vice, that the mofl pofitive inftruftions flioiild, in that 
cafe, be given to all admirals and captains of men of war> 
employed on foreign llations, to receive fpecie on board 
their refpeGive fliips, when required fo to do by any 
public officer in his majefty’s feryice, to fign receipts 
for the fame, and to (hdiver it at the place of its defti- 
nation, (whenever the fame can be done without pre- 
judice to the particular fcrvice in which fuch admiral 
or captain fliall be at the time employed,) vidthout any 
charge wliatever for freight, or without their being al- 
lowed to claim, detain, or receive any part of the faid 
fpecie, as a compenfatioii for their care and trouble, or 
under any other pretence v/hatever. Their lordfhips 
arc the more anxious that this point fliould now be 
finally fettled, as well on account of the great fecurity, 
as well as facility, that is given to his majefty’s fervice 
on foreign ftations by the ready conveyance of fpecie on 
board his majefty’s fliips, as bccaufe it appears from the 
accounts of fomc of Iris majefty’s commiflaries abroad, 
tranfmitted to the commiffioners for auditing public 
accounts for examination, that fince the regulations were 
made, by which, in compliance with what was the opi- 
nion of tliis board, all commiflaries were forbidden to 
make any allowance whatever to captains of men of 
war for the conveyance of fpecie, fums arc not unfre- 
quently charged in fuch accounts as having been de- 
tained by the fcveral captains having charge of fuch 
fpecie, under the pretence of a right founded upon ancient 
ufage^ to a charge, in tlie nature of a poundage on tire 
fum {hipped, for their care and trouble during the time 
that fuch fpecie was on board ; whilft, on the other 
hand, it is aderted by llie coinmiflioners, that the cap- 
tains have in moll cafes refufed to give any receipt for 
the amount of tlic fpecie they have taken on beard ; 
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both of which pradtices are wholly inconfiftent with th^ 
regularity and corrcdlnefs in accounts which the board 
requires from its eommiflaries abroad, as well as from 
ail other perfons employed in the receipt and expendi- 
ture of the public money. I am further to requeft the 
lords of the admiralty will plcafc to communicate to this 
board whatever regulations they may think proper to 
make on this occafion, that my lords may give Inftruc- 
tioiis acconlingly to their commidaries and other officers 
having charge of any public money on foreign fcrvice. 

I am, &c. 

Geo» Harnfon. 

Sir, Admiralty office, loih March 1807. 

My lords commiffioners of tfic admiralty having taken 
into their confidcration the fuggeftions contained in your 
letter of the 6th inftjuit, upon the fubjedf of a certain 
allowance of one half per cent, propofed to be made to 
the commanding officers of men of war, for the care 
and cuftody of fpecie entrulled to them on account of 
the public fervice, command me to acquaint you, for the 
information of the lords commiffioners of his majefty’s 
treafury, that their lordlhips are of opinion that no 
naval officer can have any right or claim to demand any 
pecuniary compenfation for the freight of any article 
whatever, which is put on board any of his majefty's 
ffiips of war, for any objedls of public fcrvice ; and that 
it is the duty of every naval officer to execute fuch 
orders as are given to him by perfons authorized fo to 
do, without any claim of freight, either for fpccie, or 
for any other article whatever. That ncvcrthelefs, if, 
in confideration of what his raajefty has frequently been 
pleafed to allow as an indulgence on fimilar occafions, 
his majefty ffiould now be gracioufly difpofed to direft 
that the allowance of one half per cent, (hall be paid to 
the commanding officer who is entrufted with the car- 
riaj;.: of fpecic for the public fervice, the officers of the 

navy 
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navy will undoubtedly receive with due gratitude and 
acknowledgment any fuch mark of his majefty^s grace 
and favour; and their lordfhips will, upon any fuch 
notification of his majefty’s pleafure, give the neceflary 
direftions for carrying this regulation into effeft, agree- 
ably to the fuggeftions contained in the communication 
from the lords commilConers of the treafury. 

I am, &c. 

To Geo. Harrifon Efq. B. Tucker* 

Soon after, the following order was iflued by the lords of 
the admiralty : 

By the commiflioners for executing the office of lord 
high admiral of the unitad kingdom of Great BritainlznA 
Ireland^ See. 'Fhe lords commiffioners of his majefty’s trea- 
fury having figiiificd to us their opinion, that a gratification 
ffiould be allowed to the captains and commanders of his 
majefty’s ftilps and veiTcIs, for the freight of all public mo- 
nies that {hall be conveyed on board his majefty’s (hips, at 
the rate of one half per cent.y fuch allowance to be made 
once only for every fuch fum of money, however often 
it may have been tranlhipped before it may have reached 
its original dellination ; we do therefore hereby direft, 
that all officers charged with the tranfport of public 
money, (hall, upon its delivery to the perfons authorized 
to receive it, obtain a certificate of having fo done ; 
which certificate is to be tranfmitted to the lords com- 
miffioners of his majefty’s treafury, who, upon due no- 
tice of the arrival of the money at the place of its defti- 
nation, will then direft payment to be made, at the 
rate of los. for every loo/. ilcrling, for the whole paf- 
fage of the money, from its firft embarkation to its arri- 
val at the place of its deftination ; and all officers who 
may be employed on this fervice, are hereby required 
and enjoined not to detain or withhold, on any pretence 
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whatfoever, any part of the public money fo entrufted to 
their charge. 

To the refpeftive captains and commanders of his 
majcfty^s fhips and vcflcls. 

iSince making of which order, the captains of his ma- 
je^ty^s navy have conftantly received the allowance men- 
tioned in it for conveying public money, and, according 
to the ufage, have been required to pay, and have paid, 
one third thereof to the commander in chief under 
whofe command they were j but the Defendant having 
Tcfufcd, upon the application of the Plaintiff to him for 
one third of the faid money received Ly him for the faid 
freight, to pay the fame, the prefent a£lion was brought 
to recover it. 

Bejl Serjt., for the Defendant, in Michaelmas term 
1 8 10, accordingly moved for a new trial, upon which 
occafion Mansfield C. J. obferved, that ** it was eafy to 
underftand liow fuch an ufage had arifen. The admi- 
ral is commander of every fliip in his fquadron. The 
articles of war prohibit the captain of a Hiip of war from 
taking on beard and carrying any merchants’ goods 
whatever, except bullion j but that he may carry. As 
to bullion, however, the captain is fo completely under 
the control of the admiral, that the admiral has it in his 
power to fay, if you do not allow me this proportion 
<< out of the freight, you fhall not carry the treafure.** 
If the captain takes on board merchants’ bullion, he 
figns a bill of lading for it, like the captain of a mcr- 
chant Ihip, by which he incurs a dreadful refponfibility, 
and is therefore well entitled to freight from the raer*. 
chant. In carrying government money, at leaft in the 
prefent cafe, tlie ^'aptaln is under no obligation to the 
admiral ; he receives his orders immediately from thofe 
who have a right to command his fcrvices, the govern- 
ment 
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merit of the country ; and I ihould think that the com- 
penfation he receives, would make him refponfible to 
government if the bullion Ihould be loft by his miftake. 
Thefe are reafons why he fhould retain the whole 
freight for his own benefit. When a fleet is abroad, the 
employment of every flilp is, of courfo, under the ad- 
miral’s dire£lion ; no (liip can take fpccic on board 
without his orders, and if he may felefl: fliips to carry 
fpecic, or employ them in that fcrvice at his pleafure, 
it may fometimes happen to be a temptation to an ad- 
miral to employ his fliips in a fervice lefs beneficial to 
the nation at large, than that to which they were def- 
tined by the admiralty ; whereas the admiral’s only 
guiding motive ought to be the public fcrvice. No- 
thing, however, was faid at the trial upon the propriety 
or impropriety, or illegality of fuch an ufage.” He 
alfo obferved that it made no difference whether the 
ihip were fcle£led folcly by the admiralty, or nominated 
by the port admiral out of two feledl:ed by the ad- 
miralty.” 

The Court granted a rule to (hew caufe why a new 
trial fliould not be had. 

Upon a fubfequent day in the fame term, Shepherd 
Serjt,, for the Plaintiff, would have fliewn caufe againfl 
the rule ; but the parties liaving omitted to furnifli to 
the Court copies of the ncceflary documents, they 
would not then hear it argued, and fuggefted that it 
might more conveniently be turned into a fpecial cafe ; 
which was accordingly done in the fame term, in which 
the evidence is above ftated ; whereon the queftion 
referved for the confideration of the Court, was, whether 
the Plaintiff was entitled to recover. If he was, the 
verdidl' was to ftand : if not, a nqnfuit was to be 
entered. The cafe was argued on this day, when 
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Shepkenl Scrji. for the Plaintiff, admitted, that there 
was no written law, by which admirals were entitled 
to claim a proportion of the freight paid to the captain 
for carrying cither public or private treafure. The 
claim relied wholly on the prafticc of the navy. But 
it had been recognized in courts of jullice \ for in an 
aftion, in which ho was himfclf of counfol, brought in 
1801 by Sir IFw. Parker^ then the junior flag officer on 
the Aw.encan ftation, againft Mr. Tiicher^ the agent of 
Lord S/. Vincent^ to recover his proportion of the one 
third part of the freight, which Lord S/. Vincent^ then 
commander in chief on that flatlon, had recclvcfl from 
a captain who had carried fomc bullion, the Plaintiff 
fiicccedcd. Many admirals were called as witnefies on 
tliat trial, who fpoke to their own pratlice, and to that 
of old admirals then dead \ and they even carried it back 
fo far as the time of Sir George Rooke, and the Plaintiff 
in that cafe recovered, merely on the ground of the 
univerfal pra<flice of the navy. Unlefs the Plaintiff 
had been ciitulcJ upon the general law to recover, he 
could not h we fuccccdcd in that cafe, for Lord &V. 
rincent had received the wliole amount, and the^laim 
was not founded on any alleged agreement between the 
parties. In the cafe of Douelly v. Popham^ ante vol. i. 
p. I., it was admitted, that if Sir Home Popham was a 
flag officer, he had a right to recover one third part of 
the fum which Captain Donelly had received for the 
freight of the treafure brought home in the Narcijfus, 
\Mansjield C. J. obferved that in that cafe there was no 
difpute about the cuftom.] The Plaintifl* there did not 
bring the cuftom into difpute, but it was taken for 
granted, that the flag officer, if there had been one, had 
a right to ihare the freight. If, then, there were fuch a 
cuftom formerly, can the ceffation of the pra<ftice of 
paying freight to the captains, and the fubfequent order 
renewing it, make any alteration ? It feems, that when 
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captains had carried treafure for the public, an idea had 
prevailed among them that they had a lien on the 
money ; and it had been their praftice to detain a part 
of it, by way of paying themfelves the freight ; which 
certainly was an illegal aft for them to do, unlefs they 
had received permiflion for it from the government. 
This praftice is alluded to and forWdden, in Mr. Har- 
rifon^^ letter of the 5th May 1807. But the captains 
univerfally received the freight themfelves, and paid 
over a proportion of it to the admirals : no part of it was 
ever paid by government to the admirals in the firft in- 
ftance. And although the language of the new orders 
is, that << the allowance iliall be made to the captains 
and commanders of his majefty’s (hips and veflels,” yet 
the orders rather contemplate that the money (hall be 
paid to the perfons entitled to it, than defignate who 
thofe perfons are. For the duty of obtaining and tranf- 
mitting the certificate, and the prohibition of not re- 
taining any part of the money, are exprefsly laid on 
all officers charged with the public money, and who 
may be employed on this fervice.” Who then are they ? 
The’^xpreffion muft be conflrued in the fame way as 
the prize proclarnations, which give a fliarc of the prize 
money to the flag officers direfting and affifting in the 
capture that is, it muft include the admirals under 
whofe command the ftiip bearing the treafure is dif- 
patched. The Plaintiff therefore was as much employed 
in this fervice, as the Defendant, and is as much en- 
tuled to his proportion of the freight. If he be not en- 
titled to receive his proportion from the captain, the 
cafe of Parker v. Tucker^ caiinot be law ; for the right 
of a junior admiral to receive his proportion of the third 
part from the fenior admiral, muft reft on the fame 
principle. 
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Befi Serjt., who was to have argued the cafe on 
behalf of the Defendant, was flopped by the Court. 

Mansfield C. J. delivered the judgment. This was 
a point very fit to be decided. In tlie firft place, it 
is difficult to conceive how there can be a cuftom to 
divide money given 'by way of bounty. For this money, 
paid to the captains as a gratuity for carrying bullion, 
is a gratuity, which they have no right to demand ; it 
is paying them for that which they are bound to do 
without any gratuity. Fo^^ the commander of every 
king’s fiiip is bound to perform that, and every other 
fervicc fhc is put upon. The gratuity ufed to be one 
per cent.y and is now one half per cent.y but for fix or 
feven years, nothing was paid at all. The captains, 
during that jieriod, had no right to any thing ; of courfe, 
during the fame period, admirals had no right to any 
thing. In carrying public money, the fame thing would not 
happen, as in the cafe of carrying the bullion of private 
perfons ; there would not be the fame temptation to give 
one captain a preference over another, becaufy the 
government probably felcfts the captain who fhall have 
the charge of the treafure. There was fome variance in 
the evidence, as to whether the cuftom extended to 
public money, or to private money only. There could 
be no cuftom as to the amount paid for carrying bul- 
lion for private perfons ; for the amount of freight of 
private treafure muft: depend on the contra£l made in 
each cafe ; but fome of the admirals who were examined 
at the trial, ftated that it was a pra£licc to difpatch (liips 
away from the fleet, and away from the ftation upon which 
they were employed, to a diftinfl place, for the purpofe 
of carrying private bullion. It ftruck me that this 
would be a very dangerous pra<ftice \ for an admiral 
ought to employ the fhips folely with a view to the 
public fervice j but this would be a perpetual temptation 
1 to 
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to admirals to forget their duty, and inftead of employ- 
ing fhips in the fervice moft ufeful to the public, to 
fend ^ them upon this fervice, in which the admirals 
could find their private emolument. It is not at all 
wonderful, that when fuch a practice had crept in, it 
fhould continue : for it muft: be very much a captain’s 
intereft to obtain the favour of his admiral ; and there- 
fore he would not venture to conteft the right infilled 
on. The legality of the cuftom has never been dif- 
cufled in any of the cafes which have arifen. In the 
cafe of Parker v. Tucker^ both parties infilled on the 
cuftom ; both agreed that a fliare was to be taken from 
the captain, for the benefit of one or more admirals, 
and the only quellion was, wherher it was for the be- 
nefit of one or of both. In the cafe of Donelly v. Pep-^ 
harriy both parties acquiefeed in the cuftom. Captain 
Donelly did not mean to quarrel with the whole body of 
admirals, which he muft have done, if he had difputed 
the legality of the cuftom. But it was fufficient for him 
to ftiew that the ‘commodore was not a Hag officer, not 
being authorized by the admiralty to have a captain 
under him, and therefore, on that ground, not entitled 
to a fliarc in the freight. It feems to me quite impof- 
fible that fuch a cuftom ftiould cxill in law, or that 
the pra£lice ftiould be known to the lords of the ad- 
miralty. If they had approved the practice, they would 
have noticed it when they made the order for the new 
allowance of freight. What has been faid refpeeSling 
the impropriety of detaching ftiips from their ftations 
with bullion, muft not be underftood as applicable to 
the prefent cafe, becaufc this treafure was ordered by 
the higher powers to be carried on board the Pintos and 
not by the admiral, who is, in this inftance, only tlic 
inftrument to execute their orders. 
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The reft of the Court concurring, 

Rule abfolute to enter a nonfuit. 



CASES IN EASTER TERM 



May 8. 


Oliver, Efq. v. Lord W. C. Bentinck. 


Plea juftifying Plaintiff declared that he had been a good fub- 

a libel, which flat- colonel of a certain regiment in 

which the Plaintiff the fervice of the Eqft India Company, and had been and 
was dffmiffed the retained and employed by, and in the fervice of, the 
fervicc,°Tn Company, as commanding officer of the Molucca IJlandsy 
the ground that and as fuch colonel and commanding officer had always 
dered^th^De-'**^' himfelf with great integrity, fidelity, and ho- 

I’endant, as Cover- nonr, and never was guilty, or untd the publifhingof the 

nor m Council, to after-mentioned, fufpefted to have been guilty of 

difmifs the Plain- Tjn * 1 * ri. pl ri-i.- 

tiff for the reafons mifconduct or violation of the truft repoied in him 

affigned: the plea as fuch commanding officer, or otherwife ; and that the 
fufficient^^fica- Defendant, malicioufly intending to injure the Plaintiff in 
tion for publifliing his good name, &c., and to caufc it to be fufpefted and 
rndTaf'^^* believed, that the Plaintiff had been and was guilty of a 

grofs violation of the truft repofed in him as fuch com- 
manding officer, at Fort St. George in the Indies y (to 
wit) at Wejimhifiery the Defendant then and there being 
governor of Madras and its dependencies, falfely and ma- 
licioufiy did publifli and caufe to be publiftied concern- 
ing the Plaintiff, and concerning his conduft as fuch 
commanding officer, and concerning the Court of Di- 
reftors of the Company, a certain falfc, fcandalous, ma- 
licious, and defamatory libel, dated Fort St. Georgey ift 
July 1807, concerning the Plaintiff, viz. The Honorable 
the Court of Diredlors having refolved to difmifs Colonel 
Oliver of this eftablifliment, from the fervice of the 
Honorable Company, for grofs violation of the truft re- 
pofed in him as commanding officer of the Molucca 
IJlandsy the Right Honorable the Governor in Council 
dire£^s, that the name of Colonel J. Oliver be erafed 
from the army lift of this prefidency, from the 20th June 
laft, being the date of the receipt of the orders of the 

Honor-* 



iN THE Fifty-first Year of GEORGE III. 


45 ? 


Honorable Court at Fort St. Gforge^ by order of the Right 
> Honorable the Governor ih Council, (figned) G. Strachey^ 
fccretary to government. The Defendant pleaded firft, 
not guilty; 2dly, that before the publifliing and caufing 
to be piibliOied the fuppofed libel, to wit, on the loth 
day of February 1807, Wejlmhijler^ the Court of Di- 
rcdlors of the F.ajl India Company tiid reudve to difmifo 
the Plaintiff from the fcrviceof the Company, for a grofs 
violation of the truif repofed in him as commanding 
ofliccr of the Molucca ]Jlaf?dsy and did then and there 
order the Governor in Council of Fort Si. GeorgCy on the 
receipt of that ‘order, to crafe the name of tlic Plaintiff 
from the army lift of the prefidency ; and tliat after- 
wards, to wit, on the 20th day of June 1807, at Fort St.. 
G/’ffrgtf aforefaid, to wit, at Wejlniinjlcr^ he the Defend- 
ant, then and there being the Governor of Fori St, George^ 
'did receive the faid order of the Court of Direftors ; 
wherefore he the Defendant afterwards, to wit, on the 
I ft day of July in the faid year 1807, at Fort St. George^ 
to wit, at WejhninJlcr^ then and there being fuch Go- 
vernor, in the dii'charge of his duty and oflicc as fuch 
Governor, did publifh and caufe to be publilhed the fup- 
pofed libel, as it was lawful, &c. He, thirdly, pleaded, 
that before the publilhing the fuppofed libel, the Court 
of Diredlors of the Eajl India Company, by a certain 
public official difpatch duly made and fent from the 
Court of Dire£fors to the Governor and Council of Fort 
St. George, did inform the Governor and Council, that 
the Court of Direftors had refolved to difmifs the Plain- 
tift' from the fcrvice of the faid Company for a grofs vio- 
lation of the truft repofed in him as commanding officer 
of the faid Molucca I/Iands, ’.md did by that difpatch order 
the Governor and Council of Fort St. George on the re- 
ceipt of that order to erafe the name of tiie Plaint ift from 
the army lift of that prefidency ; and that afterwards the 
Defendant, then and there being the Governor of Fort 
Vox. III. H h St. 


i8xz. 

Oliver 

V 

Brn'tinck« 
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Hkntjnck. 


St, Gcorgff did receive the faid difpatch of the Court of 
Direftors. Wherefore he, the Defendant, afterwards^ 
then and there being fuch Governor, and as fuch Gover- 
nor, in the difchdrge of his duty and office as fuch 
Governor, did publiffi the fuppofed libel, as it was law- 
ful for him to do. The Plaintiff joined iffue on the 
firft pica ; and to the fecond replied, de injurid fud pro- 
prid ; and to the third he replied, protefting that tliat 
plea was wholly infufficient in law, that he, thePlaintiff, 
before the publifliing the libel, had not been guilty of a 
grofs or other violulion of the truft repofed in him, the 
Plaintiff, as commanding officet of the Molucca iflaiids. 
The Defendant joined iffue on the P^cond plea, and 
demurred to the replication to the third plea ; and the 
Plaintiff joined in demurrer. 


Bejl Serjt., on behalf of the Defendant, contended, 
that as well the declaration, as the replication to the 
third plea, were open to his demurrer. There no 
more ground for maintaining this a£lion, than if the 
cornmandcr in chief in this country wore to promulgate 
any order ol his majefty, difmiffing an officer from the 
fcrvicc, there would be for maintain^g an a£lIon againft 
the commander in chief and the printer of the GazetU, 
At all events, if the Defendant does not fet out his 
authority with fufficient preciCon, it is only caufe of 
fpccial demurrer to the plea. 


Pell Serjt., in fupport of the plea, admitted that he 
did not impugn the right of the court of dire^ors, or of 
the governor, to difmifs the military officers of the 
Company, but that the Defendant ought not thus openly 
to have ^^ublifhed a reafon for the difmiiTal, which was 
not founded in faff ; the plea affigns no ground to war- 
rant this ; the Defendant avers that the court of direc- 
tors enjoined him to difmifs the PlaintiffA therefore 

he 
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he publiflicd the caufe of his difmiffal: he docs not fay 
that the dircftors enjoined him to publifli flie caufe. If 
his majefty were to difmifs an officer without bringing 
him to a court martial, it would not follow that the rea- 
fons of it Ihould be publiftied. 


1811. 


Oliver 


Bjentincic. 


‘ Mansfield C, J. How ffiould'an officer in InJia 
know why he was difmifled, if the reafon affigned is not 
to be made known. If the court of direflors were pe- 
remptorily to difmifs him without affigning a reafon, 
tliat would be a greater hardfliip on the defendant. If 
he had a time for coming to an explanation with his 
employers, there might be fome* reafon to conceal the 
grounds of his difmiflal till after that explanation had 
taken place ; but juftice to the PlaintifF requires that it 
fhould thus be publilhed. The libel is in fafl a recital 
of the effe£l: of the authority under which the Defend- 
ant a£ls, and it would be a monftroifs thing if the court 
of direftors were to difmifs an officer without affigning 
a reafon. One fliould be very forry to have any thing 
like a judgment in favour of a Plaintiff in fuch an a£tion 
as this, than which a more foolifli or a more mifehievous 
one cannot eafily be imagined : it is much better for 
the Company, for the country, and for the Plaintiff liim- 
felf, that the caufe of his difmiffiil fhould be dated, than 
that it Ihould be fuppofed that the India Company 
did it fuo arbitrio^ 

Heath J. It is the condant pradlice here, at home, 
that when a delinquent guilty of fome enormity has 
been brought to a court martial, the commander in chief 
has dire£led the fentence to be read at the head of every 
regiment. 

Lawrence J. 1 fuppofe the Plaintiff's objefl: was, 
to try befote 'a jury, the circumftahoes of this gentle- 
fi h a man's 
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V. 

Benunck. 


man’s condu£^^ by a queilion to be raifed on this record; 
that could never be permitted in this form. But the 
plea is certainly defeftive ; for the order is iflued to the 
governor and council^ and it is not fhewn that what the 
Defendant did, he did as governor in council, he only 
pleads that he did it as governor, and docs not Ihew 
how it became his duty to do this in his individual ca- 
pacity as governor. There is a fufficient libel ftated on 
the declaration to fudain that : fuppofe the Defendant 
bad received no fuch difpatch from the Company, 
could he have warranted fuch a publication in that 
cafe ? 


Chambre J. The only doubt I have on the fubje£l 
is, that the plea docs not date on what account it be- 
came an a£t in the execution of the Defendant’s duty to 
publldi this. Can we fuppofe that he had a right to 
publilh it in hand-bills and newfpapcrs ? The only au- 
thority he fhews, is for crafing the name from the army 
lid, not for the publication. 

The Court permitted the Defendant to amend. 
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Miller v . Robe and Another. 


1811. 


Maj 9 . 


J^EST Serjt. had obtained a rule to fet afide the award If arbltratow 

of three merchnnts, upon two grounds : firft, that exieflive 

* ^ film to be paid to 

they had awarded that the Defendants fhould give to the themfelves, the 

PlaintifF, who was the captain of a Ihip, a bond of in- will refer 

demnity againfl a bill of exchange, which the Plaintiff to^i edrce^^lt*^ 

had given for the ranfom of his vcflel, ,the FriendfAp^ of It is competent 

which the Defendants were owners, contrary, as was 10 

<• 1 rt inquire whether a 

contended, to the enactments of the itatute 45 Geo,^^ ranfom, for M'hich 

^.72./ 16. ; fecondly, that the arbitrators had awarded Plaintiff feekt 

180/. to themfelves for making the award, jutlined by**air«! 

treme nei effity 

Shepherd Serjt. fliewcd caufc againfl: the firfl: objee- within the ftature 
tion, upon tlic ground that the Plaintiff, who had not 45 3 * 7 ^- 

furrcndcrcd his vcflcl, but after a moll gallant a6lion ‘^nabies'a^court of 
with two French privateers of fuperior force, had ran- admiralty to al- 
foniccl her in a cafe of extreme necellity, to be approved neceflity, 

of by the court of admiralty, which was legalized by 
the fame fc£lion, and that the veflcl being libelled in 
the court of JiWJuica^ as conflfcated, on account of this 
ranfom, he had pleaded the extreme necelfity, and obr 
rained an interlocutory judgment determining that faft 
in his favour ; and that the inflrument recording that 
judgment and giving all colls to the Plaintiff’ was exlii- 
bited before the arbitrators, who muff be prefumed to 
have found the fad of neceflity. As to the leconj 
objedion, that the accounts fubmitted to the arbitrators 
were very long, and deferved a large fee j 


The Cottrt difeharged the rule as to all except the fum 
of l8o/r, and as to that, dired^'d the prothonotnry 10 
enquire what was a rcafon.ible fum to pay the arbitrators 
for making their award, and that the fum Ihould be re- 
duced accordingly. 

Beji was heard in fupport of his rule. 

Hh 3 
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The Court per- 
mitted a recovery 
to be amended 
by inferting an 
advowfon> which 
had pailed by the 
general word 
hercditamenis, 
but refufed to in- 
fert a curacy* 
bccaufe the right 
of uominating a 
perpetual curate 
was incident to 
and parcel of the 
rc<51oryfc 


Horne, Demandant ; Lodoe, Tenant ; Preb- 
TON, Vouchee. 


JSAAC Prejlon Efq., former^ of heejlon St.Law-‘ 
^ reiice, being feizad of the manor of Be^ott, and of 
divers f^rms in Beefton^ AJImenhaugh, and adjoining 
^ parifhesi and alfo of the advowfon of Beejlon^ and cu- 
racy of AJhmenhaugh^ in the county of Notfolky by his 
will, after reciting that he was feized of certain con- 
tingent remainders in fee, and reverfionary eftates in the 
fcveral manors, meffuages, lands, teneinents, and here- 
ditaments by him already, (as he thought,) fettled on his 
fon Jacobi ^he heirs male of his body, either by 
the marriage fcttlement of his mother, or any voluntary 
or other fettlements, to prevent as far he could, any 
difpute concerning the fame, devifed ** all and every his 
« manors, meffuages, lands, tenements, and heredita- 
** ments in the faid towns, or elfewhere in the kingdom 
of Englandi to his fon Jacob Prejlofii and the heirs 
male of his body, and for want of fuch iffue male, 
to the heirs male of his (the teftator’s) body.” Ifaac 
Prejion died in 1768. Jfaac Prejion and Jacob Prejion 
refpeftively prefented to the living of BeeJionj and allb 
nominated to the curacy of AJhmenhaugh. In 1772, 
Jacob Prejion^ in order to make a tenant to the precipe, 
conveyed, {inter alia), fo much of his manor of Beejlon 
as was freehold or charterhold, and « all others his 
«* manors, meffuages, lands, tenements, and heredita- 
•• ments in Beejlon St, Lawrence, AJhmenhaugh, Neates^ 
■** head, &c. &c., to Lodged* and declared the ufes to 
himfelf in fee. The recovery was duly fuffered. 
Jacob Prejion by his will devifed ** all his manors, mef* 
ffMges, lands, tenements, and hereditaments to his ftflers 
** maleP 


Shepherd 
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Shepherd Serjt. now moved on behalf ot the devifect 
of Jacob Prefioriy to amend the recovery, by inferting the 
words, ‘‘ Adowfon of Beejlon &U Lawrence^ and curacy of 
AJbmenhaughy^ on the ground that the fame palled to 
the tenant of the precipe under the word hereditaments in 
the deed of 1772 to lead the iifes, upon an affidavit 
that it was believed they were intenried to pafs. A 
letter frgm Jacob Prejtony dated November I77i> to his 
then folicitor, was alfo verified by affidavit, from which 
it appeared that he had given inflrudions for fufFering 
a recovery and for veiling in hiinfelf in fee, not only 
the cftiites mentioned in his mother's marriage fettle- 
ment, hut ’alfo all tlie reft of the Beef on eftate. Mil- 
bank v, JolUffe^ 2 Bof Js' PulL 580. //. was cited, where 
tlie right of patronage to the curacy was cxprefsly in- 
ferted as well as to the re£lory. 



D^niiuidant* 


Mansfield C. J. You may infert the advowfon of 
Beefottj but as to the right of nominating a perpetual 
curate to Afmienhaugh^ how can that be the fubjedl of 
a recovery? You cannot infert that; it is a thing un- 
known to the law ; it is, where a layman is re£lor, as 
the Duke of Portland^ for inftance, is reftor in Mary^ 
hone^ and appoints (as he is bound to do) a curate* 


Heath J. The right to nominate a perpetual curate^ 
is parcel of the re£lory. 

Shepherd We will give no trouble on that 

point, but infert the advowfon only. 

Rule abfofute» 


H h 4 
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Mc7y II. _ Dick v. Norrish. 

'ip VlnintlfT JN this a£tion a rule had been obtained by Lem Serjt. 
falii.y tiip Dc- fQj. changing the venue from London to Hamp/bire^ 

fonthim’s .iiinl;ivit r rrj • -l r r rv- r 

t ; the upon the ulual amdavits that the caule of atlion arole 

vt'iii:p, tlic venue wholly in HampJlArey and not elfewhere. ^ 

was rfiaiiH’il, 
though the Plain- 

tifTrouhl not Beji Serjt. now fhewed caufe upon affidavits, ilating 

mulcrtako to give a£Hon was brought for mallcioufly fuing out 

material evuli-nce ° n- -t i • 

in Loiithn, where ^ commiflion of bankrupt, which necellarily iflued m 

he hail laid it, Middlefex^ and fo falfifying the Defendant’s affidavit on 

cithiM venue being made j but the Plaintiff, although 

jnconvrnient to 7 o 

one or other of his witricffcs all refided in town, and many of them 

the panics. were clerks in public offices, who could not be carried 

down to IVmchefler to give evidence without great ex- 
pence to the Plaintiff and inconvenience to the public, 
was ncverthelefs unable to give the ufual undertaking to 
give material evidence in London^ though he could have 
done it in Middhfex. It was further fworn on behalf 
of tlie Defendant, that all his witneffes refided in Hamp^ 
Poh-e^ and that it would be expenfive and inconvenient to 
him and them to try the aftion in London*, 

Lens Serjt. endeavoured to fupport his motion, ncir 
ther party being able to comply with the ufual requifi. 
tioiis of the Court in the cafe of venue, and, under cir- 
. cuinftanccs of mutual inconvenience, the rule which 

liad been obtained muff prevail. In the cafe of Holmes 
v. Wain^right^ 3 Eajl^ 329., the Court of King’s Bench 
in a Hmilar adlion made the rule abfolute. 

-Mansfield C. J. The Plaintiff cannot legally and 
truly fwear, according to legal apprehenfion, that the 
whole caufe of a£lion arofe in Southampton^ becaufc q 

material 
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material part arofe in Middlefex : and it is a queftion 
M^hetlier we can change the venue, when there is a 
material inconvenience on both fides ; on the one fide 
there would be a material inconvenience in changing 
the venue, by carrying down witneiTes from town, and 
there would be inconvenience on the other fide by 
bringing witnefles hither : we thcurefore cannot change 
the venue. I do not know whether we can now make 
any rule on the fubjefl:, but it would be a very good 
rule, if, with refpeft to all other counties in the king- 
dom, London and Middlefex were to be confidered as the 
fame. 

Rule difeharged. 


465 

i8ii. 

» 

Dick 

• r. 

Nokrism. 


Barber v. Barber and Another. 


Ma^ XX. 


T ENS Serjt. had obtained a rule ni/i to fet afide the The rule of 
judgment which had been entered up on the 
Defendant’s warrant of attorney, and the fcveral writs does not require 
of execution, and to reflore tlie goods and money that confiderdiloii 

1.1 , • 1 I ,11 ludgnicnt to 

had been levied, upon the ground that there was no 1,^; ijifiorfed on 
defeazance Y^*htcn on the back c'f the w^arrnnt of attor- tlie warrant of 
ney, as required by the rule ot Court of A/ierfu /f/r/is term of 

42 G. 3. attorney be given 

to coiifefs judg- 
ment abfoliitely 

Shepherd and Peft Serjts. now ffit. vi'ed caufo, contend- for a certain fum, 
ing that no defeazance was reejuitrd under the circum- although it be 
fiances of the prefent catV-, which wi-ve as follLU’. 'I !'.e 
Defendants, who were traders, in Dtrciuher C( ui- that it is given 

pounded with their creditors for 15^. f)r/. in tlie pound, 

againll his furety- 

£hlp for a fmaller fum, that is not fucli a clo eazance as needs to be iiidoifed on the 
warrant of attorney. And the PlaintiiT needs not to defer execution till the con- 
tingency happens. 


out 
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out of which tlie PlaintHF agreed to guarantee to the 
creditors the third inftalment, confifting of 4/. in the 
pound} and amounting to 5152/. 6j. 2d., for which 
amount he accepted bills drawn by the Defendants in 
favour of or for the benefit of the refpeftive creditors, 
which would fall due on the 22d of jipril 181 1. 
Thereupon the Defendants gave him, on the 7 th of 
February 1810, a warrant to confefs judgnaent in debt 
for money borrowed for 10,000/., upon which warrant 
there was no defeazance indorfed. The befendants had 
alfo, about a fortnight before the date of the warrant of 
attorney, afligned to the Plaintiff a debt of 2000/. due 
to tliem from Clarance, and given him a bill of exchange 
for 5000/., drawn by the Plaintiff and accepted by the 
Defendants, dated 27th December 1809, and payable 
one month after date. It was fworn by the be&ndants, 
and had been admitted by the Plaintiff at a meeting of 
the creditors of the Defendants, that the afiignment of 
the debt, bill of exchange, and warrant of attorney, 
were all intended merely for the purpofe of indem- 
nifying the Plaintiff againft his acceptances of the 
5152/. 6s. 2d., and that there had been no money bor- 
rowed, or other confideration ; the Plaintiff contended 
that they were alfo given for the purpofe of enabling 
him to provide for the difeharge of thofe bills. But no 
other fecurity, agreement, deed, or declaration, was 
prepared or figned by either party. It appeared that the 
bill of exchange for 5000/., the amount of which re- 
quired a 20/. ftamp, was ^ made on a lox. ftamp only, 
and therefore was void. The Plaintiff figned judgment 
on the 5th of April 1810 for 10,000/. debt, and 40/. 
cofts. The Defendants having again become embar- 
ralTed, the Plaintiff, without any previous demand of 
money, or other communication with them upon the 
fubjeft;, on the ixth January 1811, iffued writs of fieri 
facias, directed to the flieriffs of London and Surrey, in- 
dorfed 


i 
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dorfed to levy'^152/. 6 s. 2</.,*befides poundage, under 
which executions the Defendants goods were Teifed, 
and upon the Defendants having been declared bank- 
rupts, were fold. After execution levied, the Plaintiff 
paid his acceptances when they became due. Shepherd 
contended, firft, that the giving the bill of exchange, 
which was a collateral fecurity, npt the confidcratioii 
of the judgment; upon a wrong ftamp, could not afFc£l 
the judgment. If a Plaintiff were to levy execution 
under a judgment given without any confidcration at 
all, or if this Plalntiflf had levied to a greater extent 
than his oy^n liability on his acceptances, the Court 
would reftrain him, not indeed with reference to the 
rule of Court relied on, which does not apply to fuch a 
cafe, but^bccaufe it would be an abufc of the authority 
of the Court ; but the inadequacy of the confidcration, 
or the total want • of confidcration, w'ould not make a 
judgment void at law. This rule of Court applies only 
to cafes where the judgment is not to be entered up 
abfolutely, but only in certain contingencies j but in 
this cafe there was no agreement made reftraining the 
ufe to be made of this judgment j it was given for the 
very purpofe that the Plaintiff might, by fale of the 
Defendants^ goods, and out of the proceeds, raife money 
to difeharge his own liability. 


i8ii. 

Bahbek 


Bakseiu 


Lens and Vaughan Serjts.' centrh. This warrant of 
attorney is, from the nature of the tranfa£lion, fubjeft 
to a defeazance, namely, that if the Defendants ftiould 
take up the bills accepted by the Plaintiff, he Ihould not 
enter up judgment. It was never intended that the 
money fliould be levied in all events. The debt, too, 
when it fliou'ld be incurred, only by a little exceeded 
5000/.; the judgment was for 10,000/.} the difparity 
Ihews it was intended to be dcfeazablc on payment of 
the bills, and therefore the Plaintiff was bound to wait 

until 


h 
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until he faw whether the, Defendants would pay the 
bills or not, before he could enforce his judgment, and 
there was a tacit defeazance on payment of the 
5152/. 6s. 2d. 


Mansfield C. J. Could it be faid that the PlaintifF 
was not at liberty, on this warrant of attorney, to enter 
up judgment the next hour after it was given ? The 
Plaintiff's paying the bills, in cafe the Defendants fhould 
not provide for them, was the confideration of the war- 
rant of attorney, but it does nut follow that the con- 
verfe fhould be a defeazance of it. It may not be im- 
proper fo to enlarge the terms of this rule of Court, as 
that in future the confideration, as well as the terms of 
def< azaricc of every warrant of attorney, fhould be ex- 
proiTc’d on the back thereof, but the rule is not now fo. 
The circumftancc which has happened fliews the necefiity 
of the PIaintil}‘'s taking fuch a fecurity ; for he gave the 
acceptances to fave his brothers from bankruptcy ; ht 
was confclous that he was ahfolutely liable to the pay- 
ment of the 5152/. on the bills ; the creditors might fue 
out a coiiimilhon, and therefore it was nccefhiry he 
fhould be prepared with his judgment, that if he fliould 
hear any rumour of fuch an intention, he might fue 
out execution inRaiitly. It is impoflible to fay this was 
a defeazance. Tlicrc is no fraud on the creditors, no- 
tiling diflioncfl, nothing wicked, nothing imprudent. If 
the PlaiiitiiT had levied more than the amount of the 
bills he had paid, the Court would fet afide the execution 
as to the furplus ; but there is no reafon here why we 
fliould deprive the PlaintifF of the advantage he has got 
law, 

Rule difeharged. 
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Anonymous. 

TN four caufcs the affidavits were each of them entitled 

in all the four, but there was only one ftamp on ftari’fcannot’be 
each adidavit. ^ ufed in more than 

« one cauie. 

Bejl Serjt. objeftecl that they could not be read, 
becaufe no indiclment for perjury could be fullaiiied 
on them for want of fuflicient ftamps to enable them 
to be given in evidence. 

The Court held the objeflion fatal, but permitted 
Clayton Serjt., who was oppofed to him, to amend by 
ftriking out three of the names, and forthwith refwearing 
the affidavits in the fourtli caufc, vrhich made them good 
affidavits in that caufe. 



May iz» 
All aflidavit 


Birch and Others v* Stephenson and Others. May n. 

^OVENANT. The declaration ftated that Lord Kefervation of 
Colenwcy being feized in fee*, by indenture of loth 5^* dur- 

July 1728, demifod to Ralph Harnuood^ his executors, years of a term 
admin illrators, and affigns, amongft other premifes, cvciy acie of 
all tliofe three pieces or parcels of meaJrw ground com- which^ 

die tenant fliould 

plough, dig, ear, break up, or convert into tillage during the faid lafl 20 years of the 
term, and fo after tliat rate for any greater or lefs quantity than an acre, or kJs term 
than a year. 'J'he rent is due in the la/l zo years if iJie land is then ploughed, whether 
it was full ploughed within the lalt 20 years or before, and the rent continues payable 
during tbe 20 years, though the land be again laid down t <3 permanent gral's. 

Land fo*ivii to clovers with corn is not thereby rtlloied to a tiute of permanent 
paiture, but is Hill in tillage. 

If a leafe defenbe deniifed land as meadow lami, no other evidence is ncreflary to 
prove dial it was meadow laud at the commencement of the icun. 

nionly 
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monly called or known by the name of Hawkis parks^ 
formerly woodland, with the appurtenances, lying in the 
parifh of Tottenham^ (except as therein is excepted), to 
hold the fame (except as thereinbefore excepted) unto 
Harwood^ his executors, adminiftrators, and afligns, 
from the fcaft of the Annunciation then laft paft, for 
the term of 98 ycArs, under the yearly rent of 304/., 
on the four fealis oi &t, John the Bnplijl^ Michaelmas^ 
Chriflmasy and the Annunciation^ and yielding and pay- 
ing therefore during the laft 20 years of the term, unto 
Lord Colerane^ his heirs and afTigns, at the pLiCc and on 
the four feaft-days above limited lor payment of the 
yearly rent of 304/., the further yearly rent or fum of 
5/. for every acre of meadow or pafture ground thereby 
leafed, which Harnvoedy his executors, adminiftrators, or 
afligns, or any of them, Ihould plough, dig, break up, car, 
or convert into tillage, or permit or fuffer to be ploughed, 
digged, broken up, cared, or converted into tillage, during 
the faid laft 20 years of the term, and fo after the fame 
rate for any greater or Icfler quantity than an acre, or for 
any Icfs time than a year. And Harwood for himfelf, his 
executors, adminiftrators, and afligns, and for every of 
them, covenanted with Lord Colcranr, his lieirs and afligns, 
to pay the rent of 304/. yearly and every year during the 
term of 98 years, and alfo the rent or fum of 5/. for every 
acre of the meadow or pafture ground thereby leafed, 
which fliould be fo ploughed, digged, broken up, eared, or 
converted to tillage at any time during the laft 20 years of 
the term, on the feveral days and times, and in fuch 
manner and form as was therein limited and appointed 
for payment thereof, according to the true intent and 
meaning of the feveral rcddendims or refervations afore- 
faid ; the Plaintiff th?n averred the leflees entry, and de- 
duced title to the reverfion to the Plaintiffs, and averred 
that on the 30th of November 1 807, at Tottenham afore- 
faid, the eftate of Harwood in thepremifes, by aflignment 
16 thereof 
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thereof made, legally came to and veiled in the Defen- 1811. 
dants, who entered and were poflefled, and averring per- 
formance by the Plaintiffs from the time they became fo 
feifed of the reverfiofi, yet, protefting that the Defend- Stkpmensow. 
ants had not, fince they became fo pofTefled of the pre- 
mifes, obferved any thing in the leafe contained on the 
part of the leflee, the Plaintiffs alleged for breach, that 
after the fcaling of the leafe, and during the term, and 
whilft the Plaintiffs were fo feized of the reverfion, and 
the Defendants were fo polfelfed qf the premifes, and 
within the laft 20 years of the term, and before Chrift- 
mas-day 1807, to wit, on the 24th day of De- 

cember in that year, the Defendants did plough, and per- 
mitted and fuffered to be ploughed, divers, to wit, 

65 acres of the faid pieces of the meadow-ground 
called Hawkds parh^ which ground at the time of the 
making of the leafe was meadow and paflure ground 
of the demifed premifes, whereby, and according to the 
tenor and effeft of the leafe, and the covenant of /Jar- 
•wood fo by him made for himfelf and his afligns with 
the leffor and his afligns, the Defendants afterwards, to 
wit, on the feaft-day of the nativity of John the Bap- 
tift 1809, old flyle, became liable to pay to the Plaintiffs 
487/. 10/., being at and after the rate of 5/. a-year for 
one year and an half of the term, ending on the fame 
feaft-day in that year, for each of the faid 65 acres of 
the faid meadow and pafture ground of the demifed 
premifes, fo by the Defendants ploughed, and had ne- 
glefted to pay the fame- The Defendants pleaded in 
bar of the aftion, that before and at the time of the 
commencement of the laft 20 years of the term, the 65 
^ acres of ground fo ploughed, and permitted and fuffered 
to be ploughed, as in the declaration was alleged, were 
ploughed, dug, broken up, and in tillage, and conti- 
nually from thenceforth until the time when the fame 
were ploughed by the Defendants, as in tlie fame decla- 
ration 
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i8ii. 

Bmcu 

Stephenson. 


ration mentioned, continued to be and were in tillage, 
and were not, nor was any part thereof, during any part 
of the fame laft 20 years of' the term, until or at the 
time of their fo ploughing the fome as aforefaid, meadow 
or pafture ground of the demifed premifes. And for 
further plea, as to 243/. 15^., part of 487/. 10/., being 
at and after the rate, of 5/. a-year for the laft three quar- 
ters of a-year, part of the faid one year and a half of the 
faid term ended on St. John^s-day 1809, old ftyle, for 
the 65 acres of meadow and pafture fo alleged to be 
ploughed by the Defendants, they pleaded, that they 
did not, within or during the fame three quarters of a 
yciir, jdough, or permit or fufFcr to be ploughed, the 
fame 65 acres of meadow and pafture, or any part 
thereof, nor Iiad or continued the fame, or any part 
iliorcof, j;i tillage, in or during all or any part of that 
time. -\nd thirdly, they further pleaded, as to the fame 
part of tlic fame? fum, for the fame time, and acres, that 
they tlie Defendants, before Michael mas-^day 1808, old 
flylc, to wit, on the 24th day of December 1807, and on 
divers other clays and times between that day and the 
laft-nientioued feaft-day, fowed the fame 65 acres of 
meadow and pafture ground fo ploughed by them as 
aforefaid with clover ^ and had continued the fame in and 
fo fowed with clover from thence hitherto, and that 
they had not at any lime Jince the feaft-day had or con- 
tinued the fame, or any part thereof, in tillage. The 
Plaintiffs demurred to the firft plea, joined iffue upon 
the fecond, and replied to the third plea, that the De- 
fendants, fmee Michaelmas 1808, old ftyle, until the, 
fcaft of St. John the Bapiijl 1809, old ftyle, had and con- 
tinued the premifes in tillage. The Defendants joined 
in demurrer, and the laft iffue. 


Bcjl Serjt. in Eofier term 1811 was heard in fupport 
of the demurrer. The conftrudlion contended for by 

I the 
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the Defendant is, that if the whole of the meadow 
land had been ploughed up 20 years and one day before 
the end of the term, the Defendants might continue it 
in tillage during the refidue of the term, without any 
increafe of rent, which is totally oppofite to the ‘ leiTor’s 
intention. 

Sellon Serjt., contri^ contended, that if the whole of 
the land had been ploughed up more than 20 years be- 
fore the expiration of the term, the over-rent was not 
intended to attach, although it fliould be continued in 
tillage. This was a peculiar cafe. The ferm was fo 
long, that the tenants had a fufficieftl intereft to induce 
him to make the mod profitable and valuable application 
of the land for the fir ft 78 years; the leffor, therefore, 
knew that he could rc!y on the tenant’s judgment and 
fenfe of his own intereft, to difeover what that moft 
valuable application of the foil would be, W'hether to 
tillage or pafturage, and he knew that whidifoever was 
the moft profitable to the tenant for the firft 78, would 
be the moft valuable to the reverfioner to be continued 
for the laft 20 years : all he meant, tlierefore, to provide 
for, was, that no change detrimental to the leflbr ihould 
be introduced during the laft 20 years, but that the ftate 
of the property which (kill and experience of the land 
had previoufly proved to the tenant to be moft beneficial, 
and which would therefore be fpontaneoufly adopted 
during the greater part of the term, fliould be continued 
during the latter end of the term for the leffor’s benefit. 
There would be great hardfliip attendant on a different 
conftruftion : for an alfignee, taking the term after 70 
years, has no means of knowing which acres were in 
pafture at the commencement of the term, and may 
fubjeft himfelf to over-rents to an enormous extents 
This, too, is in the nature of a penalty, againft which 
the tenant may be relieved. G. J* You 

Yol* III- I i mnft 


18x1. 

Birch 

V* 

STJBFHBNmrt 
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l8.ll. mull enforce that argument iu a court of equity^ it can- 
not be liftened to in a court of law ^ but a very great 
w, authority in a court of equity has faid, that a refervation 
Swwsnoir. ©f uj^/, jce for ploughing pafture land, is not a 
penalty.} If the afllgnee is not the firft perfon who 
ploughed up this land, he did not convert it to tillage, 
and is not therefore., within the breach, nor fubjeft to 
the increafed rent, for thofe words can apply only to 
the firft a£t of breaking up. The Defendant is in by an 
under>leafe, and had no notice of the covenant. 

MiiNSViELD C. J. Really, Brother, on the words of 
this covenant there is no doubt ; we cannot tell exadly 
what was the rcafon of inferring this nddenduntt but we 
may fuppofe the leflbr thought it would be clearly more 
advantageous to the leiTee to let the pafture lie till to- 
wards the end of tlie leafe ^ but that he might be 
tempted in the latter end of the term, by the immenfe 
profits attending new broken land, to purfue a courfe 
for his own profit which would be injurious to the 
inheritance : but we cannot fpeculatc upon the reafons 
which induced the parties to enter into this contraft j 
we muft be bound by the words, which arc, ** the mea- 
dow or pafture ground hereby leafed.” It is argued 
that the meaning is the fame as if the parties had faid, 
•* which fliall be meadow or pafture at the commence- 
ment of the laft 20 years if they had meant that, it 
would have been very eafy to have faid, any land which 
ihallbe meadow or pafture at the commencement of the 
laft 20 years of the term. That would, however, have 
been a very improvident contra£l on the leflbr’s part ; 
for the tenant Would have bad nothing to do but to 
begin ploughing, no longer before the commencement of 
die laft 20 years, than would fuffice him to pafs the 
plough over the whole of the meadow and pafture 
ground before the laft 20 years begun. The cafe has 
3 been 
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been aigued as if the words were^ ploagb> dig, ear, and 
conreit into tillage ; and it has been faid there cooU be 
no breach unlefs it were the Defendant who converted 
it into tillage { but the words are, plough, dig, ear, er 
convert into tillage, and we cannot fubftitute new 
words for thofe which the lalTor has ofed. And even 
if that were not the motive for inferring this covenant 
which I have fuppofed, but if it were in the lefibr's 
mind that the leflee might be at liberty to plough it all 
up during the firft 78 years of the leafe, then this refer- 
vation would operate to compel the tenant to let all 
which was ever meadow at the time of the demife, be 
pafture again for the laft 20 years. 


rSit. 



Heath J. I agree with my Lord in the conltru^ion 
of this reddtndum : it precludes the tenant from plough- 
ing during the laft 20 years, whether the land was firft 
ploughed before the beginning of the 20 years or after, 
the words ear, plough, &c. apply, if the pafture land had 
begun to be ^ploughed before the 20 years, and the 
words « convert to tillage” apply, if the pafture land 
firft began 'to be ploughed aftenivards. The value of 
the reverfion of tillage land is much lefs than of pafture 
land, which is a fufficient reafon why a leflbr fiiould 
infert fuch a covenant. 


Lawrence J. I am of the fame opinion. I agree 
with my brother Sellen that it was a matter indifferent 
to the leflbr what was done during the firft part of the 
leafe, fo long as his reverfion was not injured j therefore, 
he lays, you may do what you will during the firft 
period, but whatever was meadow when 1 demifcd, 
muft be meadow for 20 years before I take it back, that 
I may receive it in the ftate of ancient meadow. 




Chambss 
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V* 
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Chambre J. There is no fort of ambiguity what- 
ever in thefe. words : they are alternative : the firft 
words, ear, plough, dig, &c. apply to the cafe of the 
meadow land being plouged up before the laft 20 years 
of thfe term, the other words provide for a beginning to’ 
plough up during the latter part of the term. It is per- 
feftly well known that the value of the inheritance of 
tillage land is much lefs than of meadow land. There 
is no doubt or queftion upon the ,cafe ; the leflbr 
has chofen to ufe thefe words, and we cannot vary 
them. 


Judgment Tor the Plaintiff. 


Shepherd Serjt., in fupport of the demurrer, and Lens 
Serjt., in fupport of the plea, took notes for a further 
argument, but the Court refufed it. 

The iffucs were tried at the Wejlmlnjler fittings after 
Trinity teixm 181 1 before Mansfield when the evi- 
dence was, that the clofes mentioned in the declaration^ 
had been in tillage for about 40 years pad : and no evi- 
dence was given, except the leafe, of their having ever 
been in any other date. They were ploughed in 1807, 
and bore corn at the harved 1808, with which corn red 
clover and white clover were fown, and two crops of 
hay were cut from the clover in 1809 ; the land had not 
been fince ploughed, "in confequence, as it appeared, of 
the tenant’s apprehenfion of the prefent aftion. It was 
proved by a perfon of Ikill that a good farmer, intending 
to lay down arable land to permanent padure, would 
not have proceeded by fowing merely clovers for that 
purpofe. The witnefs confidered it as land dill in til- 
lage, although it i.ad hot been fince ploughed.^ Lens 
Serjt., for the Defendant, contended, that the land had 
not been and was not now continued in tillage 5 and 
that he was therefore entitled to a verdift on tliefe 

iffues. 
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iflues. He alfo made a pointy which did not arife on 
the record^ that if the land was not continued in tillage, 
the over-rent would ceafc. Mansfield C. J. was clearly 
of opinion, that the rent would remain |iayable during 
the refidue of the term, whether the laiid continued in 
tillage or not ; but held that the evidence did not prove 
that the land ceafed to be in tillage ; ^nd diddled the jury 
that fo long as the land remained in corn, or in clover fown 
with the corn, it was ui.a ftate of tillage. In order, however, 
to enable the Defendants to raife this quellion, it was 
agreed by the Plaintiffs, that it fliould be found for the 
Defendants that, as to one acre, they had laid it down to 
permanent pafture for the laft three quarters of a year 
dated on the record ; and as to the refidue, the jury 
found a verdift for the Plaintiffs, with liberty for them 
to move to increafe their damages by entering up judg- 
ment non obfiante verediilo^ for the three quarters rent of 
the other acre, in cafe the Court fliould be of opinion 
that the lading down that land to permanent padure did 
not extinguilh the increafed rent thereof. 


V.- 

StEPHJEmOK*' 


Accordingly Shepherd Serjt. having on a former day 
ill this term obtained a rule nifi to increafe the da-*^ 
mages, (upon which occafion the Court agreed that the 
Plaintiffs might well have demurred to the two lad 
pleas,) 


Lenszxiil Sellon Scrjts. on this day (hewed caufe : they 
contended that the over-rent was to be payable only fo 
long as the plough was going, and called in aid of their 
condruftidn the words of the reddendum^ that the rent 
was to be after {.hat rate for any lefs time than a year” 
tliat the land might be in tillage* 


N<rv. M* 


Shepherd and Bejly conirh^ applied this exprelfion to 
the contingency of the tenant breaking up fome of the 
I .i land. 





CASES iir EASTER TBRSf 


i8ti. land) at a time when liefs than a year of his term 

remain unexpiied ; admitting, that the leflbr had f6 ftr 
made an imprpvident contrail) as it would permit h 
SrsnisnoK. tenant to fcouijge paftures of a century’s preferratioA 
with an exhaufting fummer crop, wlule there was, left 
than a fingle year’s over-rent relervOd in that cafe to 
compenfate the leflbc for the deftruftioh. 


The Cjurt held it to be clear, that laying down 
the land to permanent graft again, would not proteft 
the leflee from the future ^ccruin^ over-rent, and made 
the 

Rule abfolute. 


Mey 14. 


Thomas v, Rhodes, (a) 


A bankrupt^ 
v.ho had brought 
an adlion to try 
the validity of his 
commiflione and 
obtained a verditfl, 
pending a nile 
to fet it alidey 
fecretly confelTed 
judgment to one 
of his afiignees, 
who was the pe- 
titioning creditorj 
for a fum of 
money in dif- 
charge of his debt 
and the cofts of 
the a<^ion> in con- 
fideration of the 


Second cominillion of bankrupt^ (a firft having 
been fuperfeded for want of evidence of the a£t of 
bankruptcy,) iiTued againfl the Defendant on the petition 
of tlic Plaintiff, whereon the Defendant was adjudged 
a bankrupt, and the Plain tilf and other perfons proved 
debts under the commilTion to a confiderable amount, 
and the Plaintiff and Lever, a creditor, were chofeh 
aflignees under that commifTion, and empowered Gray 
to take the Defendant’s goods, under which, authority 
Gray did take them. The Defendant thereupon com- 
menced an action in this court againft Gray for fo do- 
ing, which a6tion was defended for Gray at the expellee 
of the Plaintiff and by his attorney, being the folicitor to 


the petitioning creditors confentlng not to ^ppofe the bankrupts petition for a fuper^ 
/ideas. The Court fet afide the judgment, on the bankrupt’s application, on 5 Geo. %, 
e, 30. /. 


(a) Chamhre J. was aUent on this day in confequeiice of indifpofitlon. 

the 
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the cominilBon» and upon the trial, before Monoid C. }., 
the Defendant obtabed a verdid for the value of the 
goods, fubjeA to leave to move for a new trial. In 
Trinity term 1809 a motion was made, and a rule nifi 
obtained for a new trial, and in the following vacation, 
pending that rule, a treaty of compromife took place 
on the behalf of the Defendant, ai^ the FlantiiF, with- 
out the knowledge of Lever^ the other aflignee, and 
without the knowledge of any of the creditors of the 
Defendant, who had proved debts under that commif- 
iion, except the ‘Plaintiff} in purfuanceof which treaty, 
an agreement was entered into, and figned by the Plain- 
tiff, Defendant, and Gray, on the 26th day of Offoier 
1 809, the original of which agreement was left in the 
liands of the Plaintiff ; and at the fame time the De- 
fendant executed a warrant of attorney, to coufefs 
judgment at the fuit of the Plaintiff, for 400/., fubjcA 
to a defeazance. The agreement recited tliat Gny, by 
the authority of the aflignees under the commi01on, 
had taken away divers goods of the Defendant, and 
then had the fame in his poffeflion, and that a verdi^l 
had been obtained in the aAion by the Defendant 
againfl Gray for 6 $/-, the reputed value of the goods, 
and colls, and that if the verdiA fhould ftand, the le- 
gality of the commiflion would be negatived, but that 
Gray had obtained a rule njft for a new trial in that 
a£lion, whereby the application of the Defendant to the 
Lord Chancellor, to fuperfede the commiflion on the 
footing of that verdifl was neceffarily deferred till next 
term ; and that to obviate that, and other difficulties 
and inconveniences, and to put an end to various liti- 
gations and difputes, the Defendant and the Plaintiff, 
the petitionbg creditor for the commiflion, had that day 
come to an account, in which the Pl»ntiff had credited 
the Defendant a fum of money as the eftimated amount, 
and in full difoharge of his cofts of the action againfl 
I i 4 


1811. 

Thmias 


V. 


RHoini. 
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Grayy and recited^ that all other juft allowances of debts 
and credits, for cofts and otherwife, had been made 
between the Defendant and the Plaintiff, and that the 
liquidated balance in favour of the Plaintiff was 200/., 
which the Defendant, by the direftion of the Plaintiff, 
thereby fignified, had that day fecured to be paid by a 
warrant of attorney tearing even date, (and which war- 
rant of attorney the Plaintiff thereby declared to be in 
full fatisfaflion and difeharge of all hj^s demands on the 
Defendant, and on his eftate and effe£fs,) and it was 
thereby declared and agreed between the three parties, 
that the goods fhould be reftored to the Defendant, and 
fhould be conveyed at the expence of Gray to the De- 
fendant’s dwclling-houfe within fix days, and which 
goods fhould be accepted and taken by the Defendant 
in full fatisfadlion and difeharge of the 65/. damages ; 
and that the aftion fhould be no further profecuted j 
and it was further agreed that the commiflion fhould be 
fuperfeded on the petition of the Defendant for that pur- 
pofe, without any oppofition to be made by the Plain- 
tiff, but who, on the other hand, fliould do every thing 
in his power to forward and effeft the fuperfedeas : * and 
laftly, that in cafe either from the interference of Lever, 
the other aflignee, or other creditor or creditors, or 
otherwife, the Lord Chancellor fhould refufe to fuper- 
fede the commiffion on the petition of the Defendant, 
(fuch proceedings for the fuperfedeas to be forthwith pro- 
fecuted by the Defendant or his folicitor, and in no 
ways negledled,) then the warrant of attorney fhould 
be null and void, and fhould be delivered up to be 
cancelled, and that Gray (hould^be liable to the cofts of 
that aflion, to be taxed ; but with refpeft to the 65/. 
damages, given by the jury, Gray was, on the refto* 
ration of the goods, within the time and manner afore-(> 
faid, wholly releafed and difeharged therefrom. 

‘i' 


Th* 
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The defeazance on the warrant of attorney, ftat^d 
that it was given for fecuring the payment of the fum 
of 200/. and interelt, to be paid, as to 33/. 6s. Sd., 
part thereof, on the 26th day of O^oher 1810, and the 
remaining fum of 166/. 13/. 4//., by quarterly payments 
of 8/. 6 s. 8 J., each then next following *, that fum of 
200/. being a balance of the fum erf 401/. due from the 
Defendant to the Plaintiff, after allowing what money 
the Plaintiff might have received under the two com- 
miffions iffued againft the Defendant, or that might be 
due from the Plaintiff to the Defendant, and after al- 
lowing all cofts, charges, damages, and expences that 
the Defendant or his folicitor might have, or claim, 
againft the Plaintiff or Gray^ or either of the aflignees 
under the two commiffions iffued againft the Defendant, 
or any cofts or charges the Defendant or his folicitor 
might have or claim againft the Plaintiff, Gray^ or the 
aflignees under the two commiffions, for any proceedings 
that had already been had, or might hereafter be had, 
under or by virtue of any petition, order, aftion, judg- 
ment, or in any wife however, the Plaintiff not op- 
pofing the Defendant’s applying for and fuperfeding 
the laft commiffion againft him by the Plaintiff. But 
that no judgment was to be entered up or execution to 
iflue againft the Defendant, till default fhould be made 
in payment of fomc one inftalment of .the fum of 200/., 
and in cafe of fuch default execution lliould iffuc only 
for the inftalment or inftalments due, and not for the 
whole remaining dpbt, together with the cofts of the 
judgment on the tirft levy, and the cofts of the execu- 
tion and ofiiccr on every fuch levy; and the judgment, 
if entered up, w'us to Hand without being revived till 
the whole of the principal and intereft Ihould be fully 
paid off and fatisfied. 'fhe Defendant afterwards pre- 
fented a petition to the Chancellor to fuperfede the com- 
rriiffon, on the ground .of the verdift againft Gra^ 

wdth 



Thomas 


V. 

Rhv^Ib. 
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with which petition the PlaintiflF was duly ferved^ and 
which came tb a hearing in due courfe, and no counfel 
or folicitor appearing for the Plaintiff^ His Lordlhip^ by 
his order) dated the loth of March iBiOj ordered the 
commiflion to be fuperfeded accordingly. The Plaintiff 
having entered up judgment on the warrant of attorney) 
and executed a writ of fieri facias^ and a writ of capias 
ad failsfaclendumi on which writs the Defendant had 
paid into the hands of the Sheriff of MlddUfesc fums 
amounting to 53/. xo/. Pell Serjt. had on a former s 
day obtained a rule nifi that the judgment might be 
vacated) and that the feveral writs of execution iffued 
and executed thereon might be qualhed) and that the 
fum of 53/. I or.) paid by the Defendant into the 
hands of the Sheriff of Middlefex might be returned to 
the Defendant. 

Beft Serjt. now (hewed caufe : he contended that the 
ftatute 5 G. 2. c. 30. fi 24* would not allifl: the Defen- 
dant in this cafe \ that ftatutC) he faid) as was roanifefl; 
from the preamble) was made for the benefit of cre- 
ditors) and if this application had proceeded from a 
creditor who had been hindered of his debt by this 
tranfaflion) there might have been fome colour for the 
application : but this motion originated with the bank- 
rupt himfelf) who being party to the fraud) if it were a 
fraud) fo far as related to the interefts of the other cre- 
ditors) both he and the Plaintiff were in pari deltSlo^ 
and the Court would not aflift him. Tranfa£lionS) 
fraudulent as they refpeck others, are good as between 
the partieS) and it was not competent to the Defendant 
to impugn the fecurity he had given, after having reaped 
the fruit of his 

Shepherd Serjt. and Pell in fupport of the rule. The 
preamble of the feAion (hews that the aft was made as 

well 
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well to prote£k the bankrupt himfelf from oppreffion^ 
fo that no advantage might be taken of the hardlhip 
of hie fituation> as to proteft his propertjr from an 
undue application. The procefs of the Court ia here 
put in force, if not illegally, yet unduly, and the Court 
will therefore interfere to fet it afide. The accord of 
the PlaintiiF to the fuper/edios^ by pot coming in to op« 
pofe it, is, itielf, a fraud on the rights of the other cre- 
ditors and the juftice of the country. 


iSii. 

Thonuc 




RttOODOb 


Mansfield C. L This cafe is a little fingular in its 
circumftances. The bar have not found, nor do I 
know, any cafe exactly fimilar. But it is plain that 
the legiflature thought, and all muft concur in that 
opinion, that it is wrong that any man fuing out a com- 
mifllon, fhould gain an advantage to himfelf, in which 
all tlm creditors do not fhare. Here, the firft com- 
miffion was fuperfeded by order of the Chancellor, 
(there not being evidence then to fupport it,} and a 
fecond commiffion being fued out, it is a doubt, whe* 
ther, on the verdi£l, it could be fupported ; the Plaintiff 
was the petitioning creditor and aflignee \ it was his duty 
to fupport the commilTion if it poffibly could be fup- 
ported. This fecond commiflion is taken out on the 
fame debt, due to the fame petitioning creditor, on the 
fame a£t of bankruptcy. What then does the petitioning 
creditor do ? After receiving his dividends pari pajfu 
with other creditors, he puts zool. in his pocket, thus 
applying to his own ufe the other creditor’s money; 
for it is ftated that the aoo/. is a balance due to him 
after the fums he has received. It appears therefore 
that he confents to fuperfeding the commiflion upon 
having that fum of 200/. fecured to him by warrant of 
attorney. This gave the Plaintiff, as a creditor, an ex- 
traordinary advantage, for it not only deprives the others 
of thfeir dividends under the commiflion, but puts the 

Plaintiff 
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Thomas 

Rhodw. 


Plaintiff in a very favourable fituation for fecuring bis 
own dcbtj to the exclufion of the other creditors; there- 
fore it is lit that the judgment and execution fliould be 
fet afide. 


Heath J. I am of the fame opinion. This tranf- 
a3;ion is bottomed in* fraud with refpeft to the other 
creditors, and in opprelEon with refpedl to the bankrupt. 

Lawrence J. I do not think the circumftance of 
the application being made by the bankrupt, makes 
any difference ; for the aft was made for the proteftion 
of bankrupts. 

Rule abfolute. 


May 14 . 


De Roufigny V. Peale. 


'll a caufe, 
which is meant to 
be defended} is 
called on> and 
tried as an unde- 
fended caufe, in 
ronfequeiicc of the 
Defendant’s at- 
torney iicgle<Sl- 
ing to deliver 
hii» hi'iefp} the 
Court will grant a 
new trial} com- 
p filing the Defen- 
dant’s attorney to 
pay the colls, as 
between attorney 
and ciierr, out of 
hU own pocket. 


'^HIS caufe had flood firft in the caufe*paper for trial 
' at a fittings in term ; w^hen the caufe was called 
on, the Defendant’s attorney had delivered no brief to 
his counfel, although he had had a confultation with 
him the preceding night; and the caufe being thus un- 
defended, a verdift pafTed for the Plaintiff, Soon after 
the verdift had been recorded, the Defendant’s attorney 
came into court with a brief to inflruft his counfel to 
defend the caufe. 


Vaughan novr moved , to fet afide the verdift, 
and have a new trial, on payment of cofts. 

The Court held, iiat it would be only encouraging 
the negligence of attornies, to grant fuch an indulgeiw:e, 
in the ordinary way, at the client’s cxpence ; attornies 
ought to know that they are amenable to their cUents 

for 
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for the confequences of fuch negle£t ; neither would it 
be putting the Plaintiff in the fame fituatlon if they were 
to grant the rule on the payment of cofts between party 
and party : they therefore granted a rule nift^ which on 
a fubfequent day was made abfolute^ for a new trials 
upon payment by the Defendant’s attorney, out of 
his own pocket, of all cofts as between attorney and 
client. 


Doe, on Demife of Prior and Wife, v. 
Salter. 

J^J\NS Serjt. moved for an attachment agaiiift the 
leflbr of the Plaintiff, for not paying tlie cofts of the 
nonfuit, which had paffed upon the merits, in this ejeft- 
ment f he moved upon an affidavit that a enpias adfatis- 
faciendum had been fued out againft the nominal Plain- 
tiff, and ferved on the leffors of the Plaintiff, and as 
they had not paid the cofts upon Hglit of that writ, and 
the allocatur of cofts. It was conceived they were now in 
contempt. 

The Court held that tlic only mode to get the cofts of 
a nonfuit, which proceeds upon the merits, in ejedtment, 
is to ferve the party with a copy of tlic confent-rule, 
and allocatur of cofts ; after which, an attachment may 
iffue: and Mansfield C. J, expreffod a hope, that no- 
thing fo abfurd as a capias ad fatisfuciendum againft the 
nominal Plaintiff would ever again be heard of. 

Rule refufed. 


i8ii. 


De Rodfiont 

' Vi 

Peals. 


May 15. 


Tlie only mode 
of recovering the 
cofts of a nonfuit 
upon the merits 
in ejedfment, is to 
ferv^e the leilbr of 
the Plaintiff witlT 
a copy of the 
confent-rnle, and 
allocatur of cofts, 
and to attach him 
if he does not 
obey. 
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itii. 


After an order 
of reference has 
been made with 
the confent of 
counfel and at* 
tomey^ the Court 
will not fet it afide 
on an affidavit by 
a party exprefsly 
denyingliis at- 
torney’s authority 
to refer ; though 
the application be 
made before any 
ftep taken by the 
arbitratort except- 
ing the appoint- 
ment of a meeting. 


FihMZK V. Delbbr. 

^LATTON Serjt. moved to fet afide an order of 
prkis by which this caufe had been referred to a 
barrifter, on an affidavit by the Defendant^ ftating that 
(he had exprefsly defired her attorney not to confent to 
any rule of reference. No ftep had yet been taken by 
the arbitrator^ excepting that he had appointed a diftant 
day for a meeting, in order to give time for this motion. 
Ifi anfwer to a queftion by the Chief Tuftice, whether 
there was any precedent for the Court’s interference in 
fuch a cafe, Clayton Serjt. cited the cafe of The Mayor 
of Morpeth v. Lord Carlife^ ante, 378 ** where the Court 
intimated that an application might be made to them 
to vary the terms of the rule of reference. 


Mansfield C. J. That was where it was thought 
that the intention of the parties had been mifunder- 
ftood ; but here is an exprefs agreement to refer pro- 
perly entered into by counfel and attorney ; it is now 
faid that they had no authority to enter into that agree- 
ment ; if fo, the Defendant’s remedy is by aAion againft 
her attorney. There would be no end to thefe applica- 
tions if the Court were to interfere ; fuch interference 
would lead to colluGon ; when a party did not like the 
profpedi of the rcfetence, he would fay that he had never 
given his attorney authority to refer. 


Rule refufed. 
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18 11. 


Thackthwaitb V. Cock and Others, AfGgnees 
of Moore a Bankrupt. 

was an adlion of trover for hops. Upon the 
trial of this caufe at Guildhall^ fit the fittitigs after 
Michaelmas t^xm iSio, before C. J., the cafe 

appeared to be, that the Plaintiff, in November i8o8, 
purchafed 78 pockets of hops, the goods in queftion, of 
Mdore^ who was a hop-merchant, and paid for them, 
and agreed with l^m that the hops Ihould remain in 
Moords warehoufes at the rent of a penny a pocket per 
week until the Plaintiff Ihould think it advantageous to 
re-fell them. In 1810 Moore became a bankrupt, and 
bis aflignees, finding thefe goods on the premifes, and 
conceiving thefe hops to be goods in the ordering and 
difpofition of the bankrupt, within the ftatute ax Jac.i. 
£* x^. / XI., refufed to deliver them to the Plaintiff. 
The Plaintiff endeavoured to take the cafe out of this 
ftatute, by proving a cuftom of the trade for purchafers of 
hops to permit their hops to remain upon rent in the hop- 
merchants’ warehoufes : one witnefs had known hops to 
remain five years, and another nine years, in that man- 
ner, and all the witneffes fpoke to the frequency of the 
pradlice. The bankrupt, being called as a witnefs, 
ftated, that when the Plaintiff made his purchafe, he 
had alked of the witnefs, whether it was not ufual to 
leave the goods on rent in the fame warehoufe, who 
anfwered that it was ; he admitted, however, that he 
had feldom known any left fo long as thefe. The hops 
were expofed to the view of perfons coming into the 
warehoufe to purchafe, promifeuoufly with the other 
goods of the bankrupt \ they were not diftinguifhed by 
any confpicuous mark from Moords goods, becaufc any 
thing that would draw attention to the length of time 




A cuftom that 
purchafoi of hops' 
from hop-mefb 
chants fLdl leave 
them in the mer- 
chant’s warehoufe 
for the purpoie of 
refale, upon rent, 
undiftmguifhed 
from the mer- 
chant’s ftock, Is 
not fuch a cuftom 
of trade as will 
prevent the hops 
from becoming 
the property ^ 
the merchant’s 
aiOgnees, in cafe 
of bankruptcy^ 
as being in his 
poileifion, ordci? 
anddifpefltieiu. 
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they had been on fale, would hurt the fale of them. No 
rent for warehoufe room had been charged or received 
before the time of Maoris bankruptcy, but an offer to’ 
pay had been made by the Plaintiff to the aflignees. 
The jury found a verdidt for the Plaintiff, with , one 
(hilling damages, the Defendants undertaking to deliver 
the hops. « 

Lens Serjt. having in the laft term obtained a rule nifi 
to fet afide the verdift and enter a nonfuit, 

* Shepherd and Bejl Serjts. in this term IheWed caufe^ 
They firft obferved, that the form of the rule was 
wrong, for that if the Defendants fuccceded, they 
would be entitled only to a new trial, not to enter a 
nonfuit. They contended that as Moore had no general 
authority from the Plaintiff to fell thefe goods, but 
merely held them upon rent, he had not the polleflion, 
order, and difpofition of them as owner, neither did he 
take upon himfelf the fale, alteration, or difpofition of 
them as owner. The words in the ilatute were all con^ 
iie£ted by a copulative, not by a disjunAive, conjundlion, 
and it was therefore neceffary, that the bankrupt fliould 
have all of thefe to bring the cafe within the ftatute : 
Moore had none of them except the mere polfeffion : he 
was a mere warehoufe-keeper, and came neither within 
the words or the fpirit of the a£l: ; for the cuftom of 
the trade being known, the poffeflion of the goods could 
not induce others to give that credit, which conftituted 
the mifehief intended to be remedied by the aft. The 
mere ‘pofTeflion of the goods, if reconcileable witlv any 
other purpofc than the ordering and difpofifion of theni 
by the bankrupt as owner, docs not bring the cafe 
within the aft; and this feature forms an important 
diftinftion between the prefent cafe and that of Horne 
y. Baker j 9 Ea/lt 215. ; but even there, Le Blanc J. threw 

I out, 


idrllf 


Thackthwaitb 

V. . 

Cock. 
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out, that if there were a cuftom of the trade, it would 
take the cafe out of the ftatute. 



Thackthwaite 


Lens Serjt. contrh. The vifible ownerftiip of thefe Cock. 
goods was in Moore ^ and it was proved that if there had 
been any mark to diftinguifii them from Moore*s goods, 
the very objedl of leaving them with him would have 
been defeated, which was, to give thorn the appearance, 
in the eye of cuftomers, of being part of Moore\ {lock ; 
for if it had been known that they had been fo long in 
hand, it would have hurt the fale of them 5 nor would 
they fell fo well, if it were known they were there 
on account of another perfon. This fccret mode of 
dealing is therefore directly within the (bitutc. Moore 
is not a faftor, but a merchant. In Horne v. Bakery 
the fort of ufage alluded to was a praclice of letting 
diftillers’ utenfils for rent ; but that is a very different 
cafe from an ufage to leave goods intended for foie in 
a warehoufe, indiftuiguifliablc from the goods of the 
merchant. As to the argument drawn from tlic copu- 
lative particle in the adl, if that be well founded, no 
goods of another can ever in any cafe belong to the 
affignees ; for the law is not to attach unlefs the bank- 
rupt fliall Jiave completed all the a£ls mentioned in the 
llatute, one of which is the fale, and if that is com- 
pleted, of courfe the affignees cannot afterwards have 
the goods, fo that the aft would by tliis conftruftioii 
be rendered totally infuilicient. And whether the bank- 
rupt could, as between himfelf and the Plaintiff, have 
fold thefe goods or not, that cannot afieft the law of 
bankruptcy, and the rights of creditors, fo long as the ' 
goods were purpofely made undiftinguilhable from the 
bankrupt’s property, that it might not be fuppofed they 
were the goods of a perfon neceflitated to fell. The 
bankrupt had, befides, another warehoufe, not fo open 
to infpeftion \ but thefe goods were kept among his 
VoL.III. Kk fale- 
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TilAlK IIWAITE 


fnleable flock. Pcrfons who came to buy his own hops, 
faw thefe hops too. 


Cock. I?' the courie of the argument Mansfield C. J. 

exprefled his opinion that the authorities extant were 
wholly inconfifteiit with, and an anfwer to, the argu- 
ment drawn from the conjmiftion in the being cot 
pulativc and not disjunftive. He had never before 
known the queflion made, that it was necelliiry to prove 
Ibme acl of difpofition of the depofited goods, much lefs 
that the bankrupt mufb ex ’^rcife all the ails mentioned 
in the ftatute, before the goods can become part of his 
flock. 


Lawrence J. obferved, in the courfe of the argu- 
ment, that what was faid in the cafe of Horn v. BahiTy 
chiefly refpeiled pieces of machinery, vats, and otlier 
flmilar utenfils, which in their nature refcmbled fixtures; 
but that loofe veflcls, of which it is iifual for the ^of- 
feflTors to be the owners, wctc goods within the difpo- 
lition of the bankrupt. In the counties of Nottingham 
and Leicejlery it was extremely common for the working 
hofiers to have on hire the poflefTion of flocking frames, 
valuable machines, which they were unable to purchafe, 
and which came within the rcafon of job carriages, job 
horfes, and the like. 


Chamdre J- obferved, that in Horn v. Bakery reliance 
was placed on the circumftance, that two out of three 
former owners had continued in poflefljon, the third 
having retired, which, the Court thought, was quite 
fufficient to give the reputation of ownerfhip. 


Mansfield C. J. delivered the opinion of the Court. 


It feems to the Court, and the more I confider it, the 
inore 1 am flrengthened in that opinion, that though 

the 
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the cuftom of a trade may have the effecl referred to in 
Horn V. Baker^ it mud be a cuftom much more clearly 
proved than this is, and mud be fuch a cudom, that 
perfons dealing with the traders may fee and know that 
the goods may pofTibly not be the property of the pof- 
feffor. Here is a cudom to put no mark on the hops, 
fo that no perfon may perceive or •know that they are 
not the property of the feller. The roafon is, that after 
hops have laid a year, they deteriorate ; and therefore 
if A. or any other ear mark, were vifiblc, it would 
hurt the falc when that marl^got old and known ; and 
therefore they arc not to be clidinguiflied fiom the com- 
mon dock of the feller. There is not, therefore, fuch 
a clear, didinCt, and preclfe cudom proved, as would 
enable others to fee that ihefe may not be the hops of 
the pofTcdbr. The cudom i', to let hops which arc fold 
remain in fuch a manner, tliat it may not be known that 


l8ii. 


Thacxthwaiti 


CocC* 


there has been a faJe. The obje dion again It tlifelofing 
the real owner would be eafily obviated, by li.iviiig a 
feparate warehoufe, marked as a warelioufe *or hops 
held there for the benefit of the perfons who hatl bought 
them. I therefore think the verdid is wrong ; and it is 
unnecellary to grant a now trial, becaufc I liave no nlea 
of any evidence that can be given, confidently with the 
evidence given in this cafe, that could prove' any fuch 
cullorn as is requifite to fupport thi!* action, 't here mud 
therefore be a 


Rule abfolute for a nonfuiu 


Kk 2 
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The Defendant 
in piiirin^ in bail, 

niibnltrurtv'd the 

fi’c.z'T as ro the 
Chrjiiitn name of 
OJU‘ of tw'o Plaiii- 
tifls : the Plain- 
tlfl ’t. atlo.ney 
thL'i cupon fworc 
lliar thcic were no 
bail in that a<^ion, 
a-id mo* ( that 
the Ddt ’plant’s 
attornes niijp.t 
pay debt*! iinfl ^ ofls 
for fiipcrfeding 
the Def^'iv'ant. 
The Cojii t clif- 
charpcd the rule 
with colls, to be 
paid b'- the at- 
torney fo fvveariiij^;. 


Clarke and Another, Executors of Lennard 
V. Gorman. 


^EST Serjt. had on a former day moved that the De- 
fendant’s attorney might pay the Plaintiff his "debt 
and cods, and the cods of that application, upon an 
affidavit of Mr. if;//, the Plaintiff ’s attorney, that 
the Defendant’s attorney had put in no bail in that 
caufe, but had ncverthelefs filed out a fuperjetleas^ and 
had (lifcliarged the Defendants out of cudody. The 
Court, confidering this as a grofs abufe of their procefs, 
granted a rule uifu 


Shepherd Serjt. now fhewed caufe, whereupon it 
appeared, tliat the Defeiidant’s attorney had ferved no- 
tice of bail, who aftually juAiiied, and the Defendant 
applied for and obtained the allowance of bail) but 
what Mr. Jofeph Hill meant by fwearing that there were 
no bail in tliat caufe was, that the Defendant’s attorney 
had given in to the iilazcr the name of Henry Hen'- 
7nan iiidead of Edward Henman^ as one of the Plain- 
tiffs, who were neverthelefs deferibed as executors of 
Lennard. 

Bejl^ in fupport of his rule, admitted that he had 
himfelf been mifled by the nice wording of the affidavit, 
to fuppofe that no notice at all of bail for the Defendant 
had been given by his attorney ; but though he had mif- 
conccived that fa6l, the affidavit was legally true ; for 
there were no bail in the caufe of Clarhe and Edward 
Henman againft Gorman. 


Mans- 
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Mansfield C. J. The affidavit is grofsly falfe in 
fubfUnce : no honeft man would have fworn to it. 

The Court difcharged the rule with cofts, to be paid by 
the deponent. , 


i8ii. 


GOIIMAN, 


Foy V . Bkli-. 

was an a£iion upon four policies of infurance, Alihouph gene- 

effefted by A» Gordofi^ as agent for the Plain i iff, upon unilcr- 

^ ^ ^ ^ * wntLM- liaving fub- 

tlic lliips Vigiliinty Paradifey Fricdcy anil Floruy from fci-ibcrl a policy, 

various Northern ports to England : the Plaint! iT claimed tbt'reby con- 
a lofs upon the Vigilant of 99/. 4/. /^d. per cent., amount- of tiie'premiuX 
ing upon the Defendant’s fubfeription to 297/. 13/., and is clbpped from 

a return of ten per cent, upon the Defendant’s fubferip- claim- 

^ * , Hig the premium 

tions on the other fliips, for convoy and arrival, amount- agaiuft the al- 

ing to 90/. more ; making together the fum of 387/. 13^. 

The Defendant gave notice of fet-off for the premiums aluired, the 
upon thefe very policies, and for the premium of an- umlerwriior U in- 
other policy effected by the Plaintiff through the fame 5 * rg 

agent with tl^' Defendant on the fhip WUhelminay to- mium? to the 
gether amounting to 582/. 15/. Upon the trial of the bmk^ir, and the 
caufe at the London fittings after H/A/rj; term i8ir, it crerbto^the^af- 
appeaved that the Plaintiff, who refided at PillaUy^ pro- fuied, the under- 
cured A. Gordon^ who was a young man juft embarking ^ 
in bufinefs, to effeft the feveral policies in queftion, premiums from 
upon an affurance that he would addrefs the ihips to affured. 
him, and permit him to receive the freight, and reim- 
burfe himfclf thereout for the amount of the premiums ; 
upon a communication of this propofal to the under- 
writers, they gave Gordon credit for the premiums. 

The Plaintiff alfo remitted to Gordon^ whom he had 
drawn into other tranfaftions with him, bills on Thorji- 
ton and Bayley^ which the latter refufed to accept, 

K k 3 alleging 
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Fo/ 

1 ’- 

Ball. 


alleging that Uiey waited for fome explanation from the 
PlaintiiT, but that all would be right, and in the mean 
time oilbroil to accommoii.itc the Plaintiflf by accepting 
his own bills for ti^e like amount upon the fecurity of 
thefe policies, which (ior/icn accordingly depofited in 
their hands. The PlaintilF, inftead of configning his 
flops to Cordon^ as he had promifed, configned them to 
Th'jrntw and Bayle\i and alBgned the freight to them, 
fo that Gordon was loft deflitute as well of the means of 
receiving the lofs on the Vigilant^ and returns of pre- 
mium, as of the expelled fumis to arife from the freight 
for the p.iymcnt of the premiums to ^-he underwriters. 
The Defendant, therefore, claimed now to fet off the 
premiums, which he had never received, againft the lofs 
and returns to which he was liable. Tlie jury, thinking 
that w’hrn the underwriter figns a policy, and thereby 
acknowledges the receipt of tlie premium, the account is 
finally clofed between theaflured and underwriter, found 
a vcrdidl for the PlaintilF. 


Lens Serji. having in this term obtained a rule ntfi tm 
fet afide the verditt, and have a new trial, 

Serjt, fliewed caufe. lie contended that it was 
not cori^ctent for the underwriter to difpute the fadl of 
the payment of the premium, which he had frlcmnly 
acknowledged on the policy, againft the afTured. In the 
cafe of Dalzel v. Malr, i Cnmpb. N. P. 532., which 
bore at leaf! as much the afpe£l of fraud as this does, 
the policy was held to be conclufivc evidence of pay- 
ment. The diflinflion is taken in the cafe of Airy v- 
Blatidf I Parky 6 Ed, 34., that as between the broker 
and underwriter .he policy is not conclufive evidence of 
the payment of the premiums, but as between the un- 
derwriter and aflured, it is conclufive. If there had 
keen any fuggeftion of fraud, that was a faft to be tried 

7 by 
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by the jury, who have found that therq^was no fraud. 

J. obferved, that the like verdifl: had been 
found in the cafe of Mavor v. Simeon in this court, 
pojl, 497. yet the Court did not think that the find- 
ing concluded the faft, there being evidence of fraud.] 

Lefts and Vaughan Scrjts., conirh^ contended, that 
there was in this cafe abinul.ait evidence of fraud. The 
credit wliich Gordon obtained was created and kept up 
by llie reprefeiitatioiis which the Plaiiuiff enabled 6V- 
don to make to the Defendant, It did ret lli-reh>re lie 
ill his mouth, to claim a repayment of prciniums as 
havin^r been paid, which in truth never v'^ere paid, and 
whicii failed to be paid the PiaintliT’s own 

grofs treachery, wItLoct 11 Icait allowing ihofe pre- 
miums ill account. [ Afr;// yfc/./ C. J. ItiggCilevI, v/Iie- 
thcr if the Philiitlif proLurod the policies to be efihclod, 
knowing tliar the jirerniiniis not paid, and iliat he 

never inteiulc'd to fupply llic funds to pay ihcm, that 
fraud w'ould not make the policy void, and in fuch cafe 
the confcqucMice would be tliat tlie Piaintitf would not 
be entitled to recover the lofs upon the Vigilant,^ Lens 
denied that tlie policies would be void. 

The Court w^rc all of opinion that there ou^ht to be 
a: new trial. The jury were ilrongly impreflbd in this 
cafe, as they were in tiie cafe of Mavor v. SimcGn^ with 
the general doclrine that the tranfaflion is eJofed when 
the underwriter writes his receipt, and that he cannot 
afterwards fay the premium has not been paid. But the 
Plaintiff knew, as appeared by his ov/n letters, that 
Gordon was perfcftly unable to pay thefe premiums. 
The Plaintiff had prevailed on him to effedfuate thefe 
policies, ill effecting which he knew that Gordon, ac- 
cortling lo the common courfe of bufinefs, got receipts 
for this immenfe fuxn^ and he knew that the Defendant 
K k 4 mull 
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muft give thefe receipts. The Plaintiff knew that Gor* 
don had no fund out of which that money could have 
been paid. He knew that, according to the Courfe of 
buCnefs, though receipts were to be given by the un- 
derwriters who fubferibed the policies, yet in faft no 
money had ■ ever pafled between the underwriter and 
broker : he knew he had prom i fed the broker to put 
into his hands the proceeds of the cargo of the Vigilant^ 
and that he (liould alfo receive the freights of the other 
three fliips : and then with regard to the freights, he 
has given the freights of thefe three fhips to Thornton 
and liayley ; they became the afiignccs of the fhips, 
and received the freights, and therefore the Plaintiff 
knew that the broker never paid the premium. Know- 
ing then that Gordon received the receipts, and that he 
never would pay the premium, he brings aftions in this 
court to recover back premiums which he knew never 
were paid, nor could be paid. So that this is a mon- 
ftrous proportion on the part of the Plaintiff, who fays 
by this ailion againil the underwriters, return me that 
premium which you never received, but which you 
ought to have received, and whieh you would have 
received, if I had not cheated the broker, by promifing 
him this fund out of which he was to pay the premium, 
and then diverting it into another channel. It is impof- 
fible that can be fupported, and therefore there mufl; be 
a new trial. 


Rule abfolute. 
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Mayor v. Simeon. 


THE PlaintlfT declared^ that m 
confidcration that the Plaintiff had 
before that time, as an infureri un- 
derwritten certain policies of af- 
furance as to certain fums there- 
in fubferibed againll his name 
on the iliips and 'merchandizes in 
thofc policies fpecified, without 
receiving the premiums therein 
mentioned, the Defendant un- 
dertook to pay him fo much as 
the premiums amounted to, upon 
requeft : there were alfo a count 
for intereft, and the ufual money 
counts. Upon the the trial of 
the caufe, at the London fittings 
after Michaelmas term 1809, 
before Mansfield C. J., it ap- 
peared that ihe Defendant hav- 
ing long employed Haynes^ a 
broker, to effetn infurances for 
him ; and the broker being con- 
fiderably indebted to him on the 
balance of accounts, and the De- 
fendant much fufpecfling his cir- 
cumflances, it was agreed be- 
tween them, in order to keep 
the broker from bankniptcy, and 
to liquidate his debt due to the 
Defendant, that Haynes fhould 
continue to effedt infurances for 
the Defendant as ufual, and 
ihould debit him with the pre- 
miums, but (hould lodge all the 
policies in the Defendant’s hands, 
and permit him to receive the 
Ioffes and returns of premium. 
The broker accordingly efledled 
policies with the various perfons, 
the premiums on which amounted 
to 1 2, 000/. t and amongft others 
with the Plaintiff, none of whom 
ever received the premiums, but 
credited the broker with the 
amount : thebroker lodged the po- 
licies in the hands of the Defen - 
dantf who never paid the broker 


the premiums. This courfe of 
dealing continued until the pre- 
miums for which Haynes credited 
the Defendant, exceeded the ba- 
lance due to him by 200/., the 
Defendant then ccafed to employ 
Haynes to efiecfl any more po- 
licies. It was contended for the 
Defendant, that the Plaintiff 
having acknowledged on the 
face of the policies the payment 
of the premiums, was eilopped 
from claiming them as agalnft 
t)ie underwriter ; if he chofe to 
give credit to the broker, that 
was at his own rifk ; but to the 
broker alone could he refort for 
payment, if he did not infift on 
receiving it at the time of ex- 
ecuting the policy. If this were 
not fo, there would be an end 
of the whole fyllem of under- 
writing. The fpecial juiy, un- 
willing to fubvert fo important a 
branch of trade, found a verdidl 
for the Defendant. 

Cockell Serjt. had obtained a 
rule nif for fetting afide the ver- 
dl( 51 , and having a new trial, 
againft which 

Shepherd and Bejl Serjts., in 
Hilary term 1810, fhewed caufe* 
As to the fpecial contradl Rated 
in the firfl count, there was no 
evidence whatever of any fuch 
contract being made in fadl, and 
it was not a contrail which 
could arife by implication of law, 
for the contradl which the law 
would imply, mull be according 
to the ufage of the trade ; and 
the ufage of the trade was di- 
re( 5 lly in oppofitlori to any fuch 
pra<nice. Haynes was employed 
to eife^ ixdiirances after the ar- 
rangement 


18 10. 

May X4« 

An underwiter 
after executing a 
policy and giving 
credit to the 
broker for the 
premium, may 
recover the pre- 
mium againft the 
underwriter, if it 
appear that the 
alTured, to cover 
a balance due 
from the broker 
to himfelf, pro- 
cured him to ef- 
fcdl the infurance, 
debiting the af- 
fured in account 
with the pre- 
miums, and 
lodging the poli- 
cies in the hands 
of the aflured 
to enable him to 
receive the lodes. 
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l8ll. rangement between him and the broker, not between the alTured 

1 - I DeKendint, precifely in the fame and the underwriter, and the 

Mator before, there was no aU bargain' is fuch, that, in the 

tcration made in the manner of language of B iller J., Grove v. 
SiMEOy. doing bufinefs : no communica- Duhois, i T.R, 12^-9 “ It makes 
^ tion upon the fubje( 5 f was made “ no dlficrcncc whether at the 

by Haynes to the underwriters j “ time of making the policy, 
if, therefore, the balance of pro- “ the underwriter knew the prin- 
miiims, ui)on the ftatement of “ cipal or not : - he trufted to the 
accounts between ILtynes and the “ broker, and credit wms given 
Defendant, had been in favour “ to him, not to the ulher.’^ 
of Haynest his afiign?es, (he ^Lanvrc/ice J. That cafe turned 
having beconie a bankrupt,) on liie efle< 5 l of a Jr I credcre 
would have had a right to re- LommiHion. You fay that there 
cover thaj. balance of premiums is a diftiii^fl contrail between the 
again/t the Defendant. The De- broker and the uiidcrvrri'Lcr ; but 
fondant did not create thefe voy- if the .ifT^bred b.e not a party 
ages and cargoes for the purpofe how' could ue I’lic on the lofs, 
of gel ting money from the un- 'J'he argument requires, that at 
dcrwrllers ; he was proceeding in Icaft this fliould be a trij>artite 
the ordinary courfe of Ills mcr- coutratf'l, for the underwriter cn- 
chandi/e, and caiifcd Haynes to gages to pay a lofs and to return 
proceed in the fame way, niak- premiums. J 
ing only this alteration, tha^ he Jidjornaturm 

required porniiffion to receive the 

Ioffes himfclf, which he had a Ccc.{v//andiVi^;;y' 7 /rt//SerjLs.,oii 
right to do. Dnh dl v. Mairy a fubfequent day were heard in 
I Gamph, was precifely fi- fupport of the rule, and the Couit 
milar. This is not the cafe (to took time for crnfidciaiion ; bat 
which Cockell compared it,) of a the rule w'as difeharged two dayi 
man, who fufj^eillng his credi- after upon a confpiomife. And 
tor, makes a large purchafe of on tliis day the caiife being 
him, as in Martin v. Peiutn/sy named, the Counfel informed 
4 i?wrr. Z476., avith intention to the Court tliat it was compro* 
fet off the prices. All the cafes mifed, fo that no judgment wa* 
prove this principle, that the given ; but the inclination of the 
contradl of alfurance is a contra» 5 l Court was vifibly in favour •£ 
between the aifured and tlie the riaintiif^ 
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Melhsii V. Staniforth. 

was an a£Hrn upon a policy of infurance at and 

from Gottenburgk to the fliip’s port of difeharge in 

the Balticj warranted free from capture and feizure in difeharge, does 

the fhip’s port or ports of difeharge, upon the fhip i iclndc cap- 

Stiwarrow^ and the infurance was declared to be on 

goods : the premium was ten guineas per cent.^ to return of the port by 

five pounds for arrival. The lofs was averred to be by J force jflumg 
/ ^ ^ * from the port of 

hoftile capture on the high feas. Upon the trial of difeharge. 

this caufe at Gnildbiill^ at the fittings after Hilary term 
l8ii before Mansfield C. J., it was proved that at the 
time of effefting this infurance, the circumftance of the 
warranty contained in this policy made the dilTcrcnce of 
one half in tlie premiums upon this rilk. Tlic vclTcI, 
having on the 20th of Augnjl taken a pilot on board at 
iVA/, who informed the mafter that the French were in 
poflcllion of Wlfmar^ came to an anchor in the open 
fea, at the fouth point of the ifle of Poehl^ about one 
German mil^ and three quarters, or feven Eng/i/b miles 
diftant from Wifmar^ at which place (he was deftined to 
deliver her cargo, not within the reach of any guns 
from the fhorc 5 and on the fame day, about five liours 
after, eight French foldiers came ofF in a boat from 
Wifmar and took pofleflion of the veflcl, and on the fol- 
lowing day a French officer coming off ordered the (hip 
under weigh, and brought her to an anchor three or 
four miles further in, but in the roads of Wifmar^ not 
in the harbour, as flie drew too much water to enter 
the harbour of Wifmary in which were only eight ot 
nine feet water. The captors difeharged her cargo in 
the roads, and carried it on fhore in lighters. The 
mafter of the veffel and other witneffes proved that he 
iould have gone further in> within two Ettglijb miles of 

the 


1811. 

May %%• 
A warranty 
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Mfjxish 


Stanifortii. 


the harbour ; that the place where he caft anchor was 
not within the port of JVifmar ; that vclTels do not dif- 
chargc their cargoes there, but ufually approach four 
Englifi miles and a quarter nearer to Wifmar before they 
begin to difeharge their cargoes ; that there were two 
fathoms water in IVifrnar roads, and that this veflel, 
which drew not more than eleven' feet water, could have 
fafely gone in within three Engltfli miles of the fliore. 
The reafon why the pilot did not carry him into Wifmar 
roads itnmediately on his coming on board, was, that 
although the wind was fair for him to carry the Ihip in, 
it was not fair for him in cafe of danger to get out 
again. The Chief Juftice being at that time of opi- 
nion (a) that it was a queftion of law whether the veflel 
were in port within the meaning of the warranty, the 
jury found a verdift for the PlaintiflF, fubjeft to this 
point referved. 


Accordingly Lens Serjt. having obtained in this term 
a rule tiift for a new trial. 


Shepherd and Bejl Serjts. fhewed caufe, contending, 
that upon the words of this warranty, which like other 
conditions muft be ftri£l:ly and literally conftrued, it 
was wholly immaterial whether the capturing force 
iflued from the port of difeharge or not, provided that 
the veflel was not within the local ambit of the port of 
difeharge at the time of her capture ; on the other hand, 
a veflel captured within her port of difeharge would be 
equally within this warranty, whether the capturing 
force had come from the coaft of the oppofite country, 
or had iflued from the port. The only queftion was, 
as to the local pontion of the (hip at the time of this 


(a) But fee Rejner v. Piorfon^ contra f %i Nov.f Mtchachnas 
term, x%i%%pofin 


capture ; 
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capture ; and it was quite clear from the evidence, that 
fhe was not then w'ithin her port of difcharge ; the rea- 
ions why (he had not been brought within that port 
were alfo imm*iterial, but if it was fit to enquire into 
them, the reafon in this cafe was a very good one, it 
was the duty of the mafter to his employers not to run 
his (hip into the jaws of danger, from which he could 
not again extricate himfelt. -This was a much (Ironger 
cafe for the Plaintiff than the Pillau cafes, in which the 
vcffels had arrived at a fituation where they ufually 
lighten in preparation for palfing the bar, and the cap- 
tain had aftuaily gone on (hore to the cuftom-houfe 
with his papers. The circumilancc of having a pilot 
on board does not mark the veffel as being in port. No 
veflel can legally come up the Thama or go round the 
back of the IJle of Wight without a pilot: Yet it can- 
not be find that all veffels in thofe fituations are in 
port. 

Lens and Vaughan Serjts. contrh. The port of def- 
tination furniihing the hoftility intended to be guarded 
againft by this warranty, this lofs is, within the mean- 
ing of the warranty, to be borne by the alTured. In 
the Pillau cafes the force did not ilTue from the port of 
difcharge ; the Tilfit privateer, which made the cap- 
tures, came from Dantzic ; had it come out from Pillau^ 
the Ioffes would have been within the warranty. The 
jury have not determined the point as a fa£l, whether 
this veflel were in port or not, they have exprefsiy re- 
ferred that point to the confideration of the Court. If 
the veffel had been loft off the fouth end of the Ille of 
PoihU by capture by an extrinfic force, certainly that 
would be one of the perils againft which the underwriters 
infure. 


501 

i8ii. 

Mkllish 

T. 

Stakuoatu* 


Mansfield 
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•Urn 

tXANlVORTlI* 


Mansfield C. J. In this cafe the jury certainly 
were (truck with that which is obvious to every one, 
that if a captain, a£ling either with or without the 
orders of his owner, means to be taken, he was as cer- 
tain of being captured in the fituation where this veflel 
anchored, as in port; fo that if he were difpofed to 
pradlife fraud, it njight be very eafily pra£tifed ; here 
the (hip waits five hours olF the fouth end of the Ifle of 
Poehl ; the mafter being afkcd why he did not weigh 
anchor and depart when he liiw the foldiers approach- 
ing, faid that the wind was fair to go in, but not to 
come out. But the difficulty how to fay, in the 
words of the warranty, that the fliip was within the 
port ; if (lie were within her unloading ground, that 
would be a ftrong ground to fay flic was wltliin the 
port, though not literally ; but here (he is four miles 
from the road, and if four miles will not proteft her, I 
do not fee how five would ; nor do I fee how we can 
fay that the Plaintiff has not a right to recover. Whe- 
ther the underwriters can form a warranty to meet the 
mifehief in fome other way, may be confidered ; the 
warranty might be againft any force in or ilTuing from 
the port of difeharge. 


Rule difeharged. 
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Waters v . Rees, one of the Bail of Sir W. 
Mansell Bart. 

^HEPHERD Sc'rjt. moved for a rule that the pro- 
thonotary, in taxiiij^ colls on tlie judgment obtained 
in this caufc by tlic PiaintilT, might be directed to com- 
pute interelt at 5/. per cent, on the fum of Ii8i/. lox., 
the amount of a jiidgiiTent figned the 6th day of July 
1810, in an action in which the liime Heaters was 
PlaintilT, and Sir IV. Manfcll Hart, was Defendant, and 
in which atliion Rees and T. IFaters did in Eujler term, 
50 Geo. 3., enter into a recognizance of bail upon this 
condition, that if judgment lliould be given for the 
Plaintiff againft Sir IV'. ALinfcIl in that a£lion, then the 
faid Sir W. Man fell Ihould fatisfy all fuch damages which 
flioiild be adjudged to the Plaintiff' againfl; him, or fl)ould 
render his body on that occafion to the prifon of the 
Fleet : he prayed for this interefl: to be computed from 6th 
July 1810 to 14th Alay 1811, when the fum of ii8l/« 
was paid to the PlaintilF in part fatisfaftion of his 
judgment againft Sir W. Matifellj and that the PlaintilF 
might be at liberty to fue out execution againft Rees 
for what was then remaining due on the faid judgment 
againft Sir IV. Manfell^ and for fuch intereft, and cofti 
fo to be computed and taxed, and for IherifF^s poun- 
dage, cofts of levy, and all other incidental expences. 
The circumftances ftated were, the aftion was njfump^ 
fit for money lent and in^tereft thereon, the Plaintiff 
ifliicd a writ of capias ad fatis faciendum againft the 
principal, but being unable to take him, he proceeded in 
Michaelmas term againft the bail. 


May aa« 


If a Plaintiff 
recover a judg- 
m(*nt for money 
lent, and intereft, 
ho cannot there- 
fore require the 
bail to pay him 
intereft on the 
amount of the 
judgment as part 
of his coiU. 


Ltns Serjt. (hewed caufe againft this rule in the lirft 
inftance. This is a novel attempt, and does not come 

within 
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1811. 

Waters 


RiXS. 


Within the terms of the recognizance. For it Is plain 
that the Plaintiff never did or could recover this intereft 
againtt the principal in this adiion, whatever he might 
do in a new a£lion upon the judgment, but it is only 
ill this a£lion that thefe bail are liable. It would be pe- 
culiarly hard to fubjed): the bail to this burthen in the 
prefent cafe, becaufe their principal, by leaving the 
realm, has put it out of their power to furrendcr 
him. 


Mansfield C. J. (after enquiry made of the officers). 
We have never known any inftanccs of this having 
been granted, which is a fufficient anfwer to the prefent 
application : we ought not to load the bail with more 
liabilities than they at prefent incur. 

Rule refufed. 


Maj Gould and Others, Adminiftrators of Robinson 

V. Barnes. 

If a perfon ^J^HE Defendant, Barnes^ entered into a bond 

enter into u bond Rohinfon by the name of Thomas Barnes 5 through- 

Chrljlian name, the bond he was called Thomas. In debt on 

and be fued on this bond, the Defendant was fued by his real name 
Ih^ld^bif fued by declaration ftated that he, « by the name 

fuch name. A and defeription of Thomas Barnes^ of &c., by his certain 
dwlaratwn writing obligatory, fcaled ^ith his feal, acknowledged 

name, Rating that himfelf to be held and firmly bound,” &c. The De- 
he, by the wrong fendant pleaded non ijl faBum. At the trial of the caufe 

Aeboai is bad. Lawrence J. in Guildhall^ at the adjournid 

fittings after Hilary term, Bejl Serjt., for the Defendant, 
contended, that upon this declaration the Plaintiff ought 
to be nonfuited \ Lawrence J. however permitted the 
13 Plaintiff 
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Plaintiff to take a verdifl:, and faid, that as the objec- 
tion was on the record, the Defendant might move in 
arreft of judgment if he flioiild think fit. A rule fij/i 
for that purpofe was applied for and obtained on a for- 
mer day ; and in fiipport of the application Hackman v. 
Shoibolty Dyer 279. b.y and Field v. W'inhw^ Cro, Eliz. 
897., were cited. , 

On this day Vaughan Serjt. fhewed caufe againft the 
rule. 

LAWRr.Ncc J. Is not the cafe of Clarke v. JJleady in 
error, 894. dire^lly to the point ? Is there any 

thing in this ? 

Vaughan Serjt, admitted, that if the Defendant hnd 
been fued by tlie ri^mc of Thomas^ and had pleaded in 
abatement that his name wns jefephy he would have bccji 
eftopped by the bond ; but contended that tlic Ihcrilf 
could \a) not have executed final procefs againft him by 
the name of Thomas without being a trcfpaller. 

Chamupi*: J. If the Defendant had pleaded in abjitc- 
ment, it inigiit have been replied, that he was known as 
well by tlic one name as the other, and tlie bond would 
have been evidence of it. 

Rule abfolute (/*), 

(/?) .Sfv/ %itle I KolL 869. /. (/') /i^. Ctil^ II 7 c6. ? f 

sfid Rork v. T SM, 2 > ^ 


L i 



Vot.IIh 
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1811. 


MilJ 34* 


Doii, on the Demife of Ledger, v* Roe, 


Tlic Court will I^/11UGHj 4N SQYjt. mov^d that the judgment and ex-* 
m;*L a|Me a ccutioii in this cafe might be fet afide on payment 

ixv\ijti()n in coils, and that one Paleihorpe might be let in to de- 

iniiiit in to lend : and grounded his motion on an affidavit made 
dt-K-nd^ tiioM'HMie Pakthorpey wherein he fw^’ore that the premifes de- 
jisakc an affidavit feended from his grandfather to his father, and from 
father to him, fubjedk to the payment of 5/. to the 
gifer to pay colls, churchwardens, by whom this u^^ion was brought ; that 
the churchwardens had brought feveral other ejeftments, 
and had never proceeded beyond declaration, and that 
therefore, when this was ferved, he thought it would be 
AS ufual, and did not inllruft his attorney. The Court 
however laid that if Palcihorpi had a good title he might 
bring his ejecluicnt. 

Rule refufed. 


May 24, Feisj: and Another 'i;. Aguilar, (a) 

If a 'Y'HIS was an aftion upon a policy of infurance upon 

iubjeft has ail in- goods, valued at ic;,cco/. Several perfons had 
o7a carg^7oriT Contributed to form this cargo, refpeGively becoming 
valued policy, he partners with the Plaintiffs in various aflbrtments of 
tlic^ext-iit^fThc which thofe perfons chofe. The Plaintiffs were 

policy oil a roont interefled in the proportion of four parts in nine of the 
avern.i^i; whole, and the Other perfons, fomc of whom were alien 

proves ihine inti.- cuemios, were interefled in the other five parts: the 

red, ahlij.-i’glf 

alicii enc!i'ic3 may bo ij/U’rafted in other parts of llie cargo. 

(a) See Fay/^ v. Bourdilloriy and Feifi v. J5>/4 poJI.f vol. 4* 
the l*ai cafe in ihili term, poJi,y p. 4. 
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Plaintiffs had written inftrudions to their broker to 
infare four parts in nine for the account of the Plaintiffs 
and others ; but there was no evidence that any others 
than the Plaintiffs had acquired any interefl: in thofe 
four parts. The Plaintiffs obtained a verdi£t upon 
a count in which they had laid the inurcll in them- 
felvcs, • 


1811. 

Feise 


v» 

AQViJLAlt. 


Lens Serjt. had obtained a rule fijfi to fet afide this 
verdidl, upon the ground that in this count the interefl: 
was not duly alleged, for that the 19,000/. was intended 
to cover the whole cargo, and therefore the intereft 
ought to have been laid in all the perfons inte- 
refl-ed. Upon the other counts the queftion of alien 
enemy arofe, whofe interefl: was not protecfled by a 
licence to Fejfe and Co., on behalf of themfelves and 
others. 


Shepherd and BejJ Serjts- fliewed caufe, and Lens and 
Vaughan Serjts. endeavoured to fupport the rule. 

Mansfield C. J. Suppofe other perfons befides the 
Plaintiffs were intereft ed, yet if the Plaintiffs were in- 
terefted (^z), is not that fuificient in the cafe of a 
valued policy i It has been held again and again, 
that it is unncceffary to prove the amount of intereft 
under a valued policy. Therefore we muft take it 
that the value infured is die value of the Plaintiffs’ 
intereft. 

Heath J. This objeftion certainly was not flatted 
at the trial ; no doubt it appeared that others were 
interefted in the other five parts, but Feife and Fannius 

(a) See the cafe of Cohen v. Kannam^ 5 term, iSii# 

V0I.5. V 


L! 2 


bad 
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had 3 feVcral intereft in the four parts ; tlie purport of 
the inftrudlions to the broker were, to i’.ifiire, as to thofc 
four parts, for their account, thr* account of others 
who may intereft themfelves, /. e, in thofc four parts. 
It was competent for the Plauitifl, to infurc their fc- 
parate intereft, as it was competent for others to choofe 
whether they would *infurc ihtir’s or rot 'I’iic Defend- 
ant ought to have (hewn that others did acquire an in- 
tereft in thofe four pans, before ho could raife this 
objection. 


admitted that both nnfvs'ciS were decluvc, and 
without going into tlie conririuTtion of the licence, 
the 


Rule was difcliargcd. 

tt 


24 . Goldschmidi i;. Whitijore. 

A fentenceron- ^'HIS was an aftion upon a policy of iiifuratice at and 

detuning as cne- from Hamburgh to any port in tlie United King- 
my s p’ operty a , ^ 

cargo, which the dom, on goods as intereft might appear: in cafe of cap- 

xn^fter had bar- feizure, or detention by any power whatfoever, 

[nto°an enemy’s underwriters were to pay the lofs within 2 months, 

blockaded port, Upon the trial of the caufe, at the fittings after Hilary 
^though ^t may 1811, before Mansfield G. J., it appeared that the 

dence that the veflel Anna Gather ina^ on board of which were the goods 
cargo was enemy’s infured, and which were jointly the property of the 
property at the Plaintiff and of certain Hamhurghers^ failed from Ham- 
andcondemna- hurghy deftincd by the affured for a port in Englnmly but 

tion, doss not dif- that the maftei barratroufly fliaped his courfe for a 
prove the allega- 
tion that the cargo was lofl by the captain’s barratroufly carrying the cargo to places un- 
known, whereby the goods became liable to and were confifeated. 


blockaded 
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blockaded port in Holland^ and being taken by an Eng- 
lijh cruizer, was libelled in the Englip court of admi- 
ralty, and condj'nincd “ as belonging to the enemies of 
our lord tlic king, or oth.crwiie liable to confifeation.'^ 
The Plainilll* had uvjrrcd the lofs to be, that the maf- 
“ ter of the linp, in a barratrous and fraudulent man- 
ner, took and can i-j.l the fald ftilp or vefltl, with the 
faid goods on board, to places to the Plaintiff un- 
known, by means wdiereof the goods became and 
were fubjc£I to capture, feizure, and confifeation, 
and were accordingly captured, feized, and confif- 
cated, and wholly loll to the Plaintilf and the other 
** perfons interfiled After vcrdicl for the Plaintifli 


G0I,DnCHMI^T 

V. 

WjMZTMORR. 


Lens Serjt. in this term obtained a rule nift tofet afide 
the vcrdicl and enter a nonfuit upon two grounds : 
lirft, that the licence v/Iiich had been produced at the 
trial, (the terms of which it becomes unneceffary to 
ftate on account of the ultimate dccifion of the Court 
on that point,) having expired, was infiifEcient to lega- 
lize tlie adventure ; fecondly, that it having been de- 
creed by a Coiiit of competent jurifdi£lion, that the 
goods in q’jefl'on were enemy's property, the fentence 
w^as concluiive evidence on that point, and therefore the 
Plaintiff could not recover upon an infurance ofhoftiJe 
property. 


Shepherd and Beji Serjts. on tliis day fliewed caufe. 
They contended on the firft point, that at the time 
of this adventure, which was in July iBio, Ham^ 
burgh not being then an hoilile port, a confignment from 
that country to this was a legal adventure ; for although 
Hamburgh was a port from which the Britijh flag w’as 
then excluded, and therefore an adventure from that 
port to another port from which the Briti/h flag w^as 
excluded would have been liable to confifeation under 
L 1 3 the 
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i8i I. the Briti/h orders in council, yet there was in the order 

in council of the iith of November 1807, in the 6th 

GOJtnsniMIDT ^ v • • r 

article, (i hdw> part i. Appendix) an exception m la- 

WumioRE. vour of any veflel, or the cargo of any vcflel belong- 
ing to any country not at war with his majefty, 
which fliould be coming from any port or place in 
Europe which was declared by that order to be fubje£t 
to the rcftriilions incident to a ftate ofl^lockade, def- 
tined to fome port or place in Europe belonging to his 
majefty, and which fliould be on her voyage dircfl 
thereto.” Nothing therefore in the Englijh municipal 
law took this adventure out oi the general condition of 
neutral ftates, which, by the law of nations, may law- 
fully trade with a belligerent. With refpcfl to the 
fecond point, lie fiiggefted that the Plaintiffs, who 
claimed the cargo in the prize court, and who com- 
pletely faiisficd that Court as well as the jury tliat they 
were innocent of the intention of going to H:Uand^ 
prayed that Court to alter tlie terms of the fentence, 
upon the ground now objefted, that it would difeharge 
the underwriters, by furnilhing them with coMcliifive 
evidence that the cargo was enemy’s property ; but the 
learned Judge who prefided in that court, anfwcrcd their 
doubt by faying that it was only evidence that the cargo 
was enemy’s property at the time of condemnation, but 
not that it was fuch when the rilk attached. And the 
fa£l was truly fo 5 for the circumftaiice that conftituted 
the goods to be enemy’s property was the mafter’s bar- 
ratroufly taking the ftiip into an hoftilc port, which is 
one of the rilks infured againft, and her being enemy’s 
property is only the confequence of the lofs which hap- 
pened by a rifle infured. Earl v. Renverofty 8 EaJlj 126. 
A lofs by condemnation for trading with an enemy was 
Jield to be a lofs by barratry : the terms of that fentencn 
pauft have been fimilar to this. 

Lens 
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hens and Vaughan Serjts.^ in fupport of the rule. 
Up to the prefent day it is the praAice for thofe who 
arc in the Hamburgh tr«ule to obtain licences, and the 
pfa£lice is much ftrongcr evidence of the neceflity of 
a licence than the fupcrficial refcarch which counfel 
can make into thefe numerous and complicated orders 
of council for the purpofc of a ftngle caufc, is of its 
being unneccllary. From the circumftance that it was 
necclfary for the voflel at that time to take out from 
Hamburgh a ficlitious clcar.incc for HeUaud^ It may be 
confidcred that Hamburgh was then in a llate of war 
with this country. As to the fecond point, the fcntcncc 
l)L‘ing conclufivc'cviilcnce of all the facts which it alFetls 
to decide, is, according to the authorities of Bolton v, 
difiljlonc^ ante^ 2. 85., PoUardw Belly 8 T, R, 434*, ho^ 
ihtnn v^ IL ndvrfony 3 BoJ\ C5* PuH. 499., KifuLrJI.y v. 
Chaccy 2 Parky 6^y/. 485., conclufivc evidence that the 
goods wore enemy’s proj>crty. It is not competent for 
this Court to enquire how they became fuch. It is 
merely a verbal criticifm to fay that the goods were 
enemy’s property at one period, but not at another, and 
it cannot avail the Plaiiicilhi. In Earl v. Roweroft it 
nuy prefumed that the fentcnce of condemnation, 
which is not before the Court, was for contraband trad- 
ing : in this cafe, for any thing that appears, as the pro- 
ceedings in the court of admiralty are not all before 
tliis Court, there may have been, and it muft be pre- 
fumed that there was, an allegation of lu^r being hoftile 
property to warrant the terms of this fentcnce. The 
fcntcnce makes it hoftile property not for one purpofe 
only, but all the conclufions and confequences of its 
being hoftile muft follow. [They prayed that the cafe 
might be again argued by civilians, but the Court thought 
it was wholly unneceflary.] 

Mansfield C. J., after reading the allegation of the 
lofs, afked whether the evidence which fuftained it, did 

L 1 4 not 
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not alfo prove that the zfk of the mailer made the goods 
to be loll, call it enemy^s property, or call it what you 
will ? How does the fentence fubfequently pronounced 
alfe£l the cafe ? I do not at prefent think this falls 
within the cafes of fentences being conclufive ; but fup- 
pofing it to be conclufive, I do not fee how it helps the 
Defendant. It is the mailer’s barratrous acb in carrying 
the veflel near the enemy’s coall, that makes it enemy’s 
property, quoad this captain, it is enemy’s property, 
but it is his aft that makes it fuch ; it is equally loll to 
the owner by the captain’s aft, whether it be by his 
making it enemy’s property, or by other mifeonduft. 
It would be ftrange to fay that the underwriters fliouhl 
be difeharged, when it is the barratrous aft of the cap- 
tain that caufes the lofs. 


Lawrence J. We do not galnfay the fentence at 
all ; it may be enemy’s property, but it was the captain’s 
barratrous aft that made it fo. 

Heath J. That is the plain and intelligible ground 
to put it on. 

Rule difeharged. 
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(IN THE EXCHEQUER-CHAMBER.) 


Cousins *1;. Nantes and Another. In Error. Maj 15. 

PlalntlfF below declared upon a policy where- AM^agcring 

by the Plaintilf below and R. M. French (as po-ity and a policy 

„ . , . e 1*1 1 injereft, are 

well in their own name, as for and m the name and tontiaiils diftin<S^ 

names of all and every other perfon or perfons to whom in their nature 

the fame did, might, or IhouUl appertain, in part or in all, 

caufe themfclvesand them and every of them to be infured, on the face of the 

loft or not loft, at and from Elfineur to Ferrol^ CadiZy poi**;)" of which 

and Carthagenay upon the Ihip called the Hoopy valued 

at 1460/. fho Plaintiff averred, amongft other matters, If the policy 

that the fliip Hoop was not at the time of effefting cbmmon 

. . . - ? form, It IS a policy 

the policy, or at the time of the happening of the lofs on intcreft. 

thereinafter mentioned, or at any other time whatfoever, be a policy 

the property of, nor belonging to his majefty the king a”clSnmuft 
of Great Hriiaifiy or of any of his fiibjcfts. And that aver in whora the 
the Plaintiff below, together with R. Af. French, were hiterell is veiled, 
the perfons who gave the orders to the agent imme- 
diately employed to effedl that policy, and alleged a lofs 
by arreft by order of his majofty, and condemnation in 
the court of admiralty. The Defendant below de- 
murred, and afligned for caufes, that it was not alleged, 
nor did it appear by the firft count of the declaration, for 
whofe ufe or benefit, or on whofe account, the policy was 
made, and alfo for that it was not therein alleged to 
whom the fliip in that count mentioned did appertain in 
part or in all, or wliat perfon or perfons were interefted 
or concerned in the infurance effeiled thereon by that po- 
licy : and alfo for that it was not alleged, nor did it appear, 
tliat the affurecls, or either of them, or any other per- 
fon or perfons whatfoever, had any intereft, property^ 
pr concern in the ihip or infurance and alfo that it was 
^ alleged 
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alleged th«it the (hip became wholly loft to the affurcds, 
and to every other perfon to whom the fame did or 
might appertain in part or in all ; but it was not alleged, 
nor did it appear with fufEcient certainty by the decla- 
ration^ to whom, or to what other perfon or perfons 
befides the afliireds, the (hip became wholly loft, and 
that it appeared by ^the declaration that the aftion in 
that refpeft was brought for the ufc of the Plaintiff 
below as the furvivorof R» Af. Frenchj and alfo of every 
other perfon to whom the fhip did or might appertain 
in part or in all, but it was not alleged, nor did it ap- 
pear by the declaration, and with fidficicnt certaiiity, to 
how many and what other perfons the Ihip did apper- 
tain in part or in all. The Com t of King’s Bench in 
JFrjIer term 1802 gave judgment upon tins demurrer 
for the Plaintiff below. See N^vites v. Tho\npJ<jUy 2 

The Defendant below brought error, and affigned the 
general error ; and the cafe was thrice argued, twice 
before the reporter began to take notes in this court, 
viz. the lirft time by Giles for the Piaintiffin error, and 
Puller for the Defendant in error, iti Hilary term 1804 ; 
the fecond time by Gibbs for the Fiainritf in error, and 
Park for the Defendant in error, in the hafter term fol- 
lowing. The judgment flood over, as it was under- 
ftood, until the decifion of the Houfe of Lords in the 
cafe of Lucefiav, Cranvfurdy on the firfl: writ of error: 
2 Hew Rep, 26^, A third argument wms in Trinity 
term 1809 dire£led by the Court: and the cafe was i^ 
A'H'haelmas term 1 809 argued by 


jR. Carr for the Plaintiff in error ; who ftated that 
the Defendant in error had on the former arguments 
made two points^ firft, that it was lawful at common 
law to effedl an iiifurance without intereft ; fccondlv, 
that Rnce the ftatute 19 Geo, c, 37. was not nC'Cef. . 

fary 
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Jijf 


fary to aver an intercft. Can* combated the firft pro- 
pofitioni and mainly relied upon the judgment given 
by Lord Eldon^ Lord Ellenhrough C. J., and Lord 
Erjktne Chancellor, in the cafe of Lucena v. Crawfurd^ 
2 New Rep. 315. He alfo referred to Depaiba v. LuA- 
loWf Com. Rep. 260. [The Court, after direfting the 
counfcl to withdraw, declared, that the only queilion in 
Lucena v. Craiifurd was, whether the count, which was 
penned in a peculiar way, contained fuch an averment 
of intereft as would fupport the judgment of the court 
below j therefore the judgment on the principal point in 
that cafe did not at all afFoft the prefent queftion, but 
that the Court confidered it to have been by that cafe fo- 
lemnly determined, without even a difference of opinion 
among the Judges, that at common law, wager policies, 
or infurances without intercut, were lawful j and that 
it was impoffiblc to fay that any wager which was not, 
(as it was faid), contrary to the policy of the law, that 
is, contrary to morality, or hurtful in a political point of 
view, was not a legal contraft. Therefore the argument 
for the Plaintiff in error might be confined to the fccond 
point, that the perfons to whom the intereft belonged, 
fliould appear on the policy.] Carr then contended 
that the declaration was bad, becaufe the contra£f, which 
it was intended to deferibe, was a policy upon an in- 
tereft, and that being fo, it was neceffiry that the Plain- 
tiff fliould ftate upon the face of his declaration where 
that intereft refided. If he had meant this infurance to 
be an infurance without intereft, he fliould have fo de- 
feribed it in his contrail. But this policy neither con- 
tains words difpenfing with the proof of intereft, nor 
averting that the affured had no intereft, nor averring that 
the fliip is a foreign fliip. It muft therefore be taken 
to be an infurance on intereft, which is the moft ordi- 
nary clafs of infurances. All writers define an infur- 
ance as a contrail of indemnity : every infurance muft 

thcre« 
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therefore be prefumed to be fucli unlefs exprefsiy diftiiN 
guilhed. In the cafe of NatiUs v. ThompfoUy it was pro-» 
pofed to avoid the difficulty by inferting in policies the 
words ** on intereft but that expedient was never yet 
pra£tifed. If, therefore, every policy made in the com- 
mon form is and purports to be an infurance on intereft, 
the affured under fuch a policy would, if he had no inte- 
reft, be entitled to a return of premium, as well before as 
fince the ftatute 19 G- 2. 37- There is no other 

ground upon which a return of premium in fuch a cafe 
can be accounted for ; but it appears from the cafes, 
that before that ftatute a Plaintiff was entitled, on 
failure of intereft, to a return of piLinium, which could 
not have been, if his policy deferibed an infurance with- 
out intereft. Martin v. Siiweily i Sho. 156. [_Mafis^ 
field C. !• Upon in infurance made on “ intereft or no 
intereft,” the premium cannot be recovered back on 
account of the want of intereft, bccaufc the cjiieftiou 
of intereft has nothing to do with it. No doubt, if a 
policy purports to be made upon an intereft, and it 
turns out that no intereft cxifts, that policy is void, and 
the premium muft be recovered b.:ck.] If this were 
otherwife, it would have been wliolly unnocellary, be- 
fore the ftatute, to have averred an intereft, yet all the 
precedents, before llic ftatute, cither contain a difpen- 
fation of the proof of iniercft, or aver intereft ; and 
fince the ftatute they have uniformly averred it on poli- 
cies on foreign fliips, until the declaration in Crauufurd 
v. Hunter^ which was the firft inllance to the contrary. 
Goram v. Sweetings 2 Sauml, 200., vidiich M%as relied on 
as an inftance to the contrary, has a ftipulation that the 
ftiip ftiould be valued at 300/. without any further 
account to be rendci’cd for the fame,” which means 
without further account of intereft!” Vidian^ 26. & 48. 
Precedents in Upper Bcnchy 1653. ^ manufeript prece- 

dent of Serjeant Pcole^^. Gojlin v. Thorpe in 1741. Blake 

V. jD//;;- 
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x. Diencalfem 1731* ibid, and feveral other manufcript 
precedents, ate cited in Crawfurd v. Hunter^ 8 T. R» i8* 
The adjudged cafes are, Goddard v. Garrett ^ 2 Vem* 269* 
which was a bill to have a policy delivered up, upon the 
ground that the affured had no intereft in the ftiip or 
cargo. The Court faid, the law is fettled, that if a man 
has no interefl:, a.nd infurcs, the ii-jfurance is void, al- 
though it be exprefled in the policy, “ interelled, or not 
interefted,’* This flicvvs the nocclfily of the averment, 
for though a policy without intcroll was a contraft to 
which the lav/ would give clh?£l, it w^as one which the. 
courts of equity w'ould not permit to be enforced. 
{Maiuficld C. J. The Courts of equity formerly exer- 
cifed an odd jurifdiition upon this fubjeft ; but they could 
not have proceeded upon the ground that an agreement 
was good on one fide of Weftn'injler^ally and not on the 
other.] Lord iiA/;//, in liis judgment, refers to Depaiba 
V. Ludhwi\\r\{\ other cafes, wdiere it is faid, that the elVecl 
of the iuft v/.:s merjiy to change the form of the policy- 
liOrd Eldon oojiridcr''» tlial thofe words afiefled merely 
tlie proof, and not the icgality of the contradh [Mans- 
field C. J. It is a psrt of the contraCV if the infurance 

be, “ int.^reft or no intcrcil it has nothing to do with 
the proof : Lord Eldon Ihucs, iJiat if the infurcr liaving 
admitted an intcreii' which he fiippofcd capable of proof, 
afterwards difeoveved tliat no intcrcil exilu^], he might 
ftate to a court of equity that he had been taken by fur- 
prize in his admiiiioii, and the podicy would be ordered 
to be delivered up. Jfe is contemplaiii'g policies which 
are good at law ; but how tnat could be done except 
upon cafes of fraud, or other externa! clrcumllances, 
I am at a lofs to conceive, except in a iew cafes where 
the Defendant’s proof might have been loll.] If it I>g 
not a policy upon ffttcvofi;, tlicre can be no partial bfs, 
no abandonment, no return of premium. If it ha a 
policy upon intereft, it is ncccflary to r4vcr and to 
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prove in whom that intereft is veftecl, and a varlarice 
therein is fatal. The ftatute fays nothing refpefting 
the averment of intereil;i it only fays that policies con- 
taining certain words, intcreit or no iiitered, (hall be 
void. The argument would go to this length, that it 
was abfolutely unneceflary to aver intereft in declaring 
on any policy before, the ftatute, and on any policy on 
a foreign (liip fince. If a man having no intereft makes 
a policy in the common form, without apprizing the 
aiTured that he has no intereft, he commits a fraud, 
by perfuading the other to enter into a contraft pof- 
fefting incidents which do net belong to his real 
fituation. 


Puller^ for the Defendant in error. The qucftlon, as 
now narrowed, is merely this, whether fince the ftatute 
19 G. 2. <^.37* a policy can be effected on a foreign 
fliip without notifying to the underwriters that the fliip 
is foreign ? For fince wagering policies were legal before 
that ftatute, and fince that ftatute leaves the cafe of 
foreign vciTels untouched, it Is impoilible that it fliould 
render a new averment neceflary with refpcdl to tlicm, 
which was not neceflary before. \^Mamfield C. J. That 
is not contended for, but that it was always neceflary to 
llate fomething on the face of the contrafl to ftiew that 
it was a wagering policy.] In Lucena v. Cranvfurd moft 
of the Judges faid, (p. 308.) that before the ftatute it 
had been moft ufual to aver intereft, but that prece- 
dents without it were to be found, and that fuch an 
avern^ent was not eflTenlial to maintain a declaration 
upon the policy ; it was fufficient to (hew in the cafe of 
a policy upon intereft, that a real lofs had been bond fide / 
fuftaiiied. \^Mansjield C. J. 'They were there fpeaking 
of a common policy.] If on a conthioa policy it was 
not necelTary before the ftatute, there is no reafon why 
U (hould be neceflary in this cafe, which by the partl- 

culaK 
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cular form of the averment is made ftill ftronger thart 
the ordinary cafe. Lord Eldon fays, that in the cafe of 
a foreign fhip the averment of intereft is difpenfed with 
on account of the difficulty of proof. But this judg- 
ment in Lttcena v. Crawfurd would deliver the Defen- 
dant in error from the neceffity of fuch an averment, 
even if this were not a foreign ffiip. Mat tin v. Sitwell 
appears to have been an infuranc(?*on goods, and there 
were no goods put on board, fo that the policy never at- 
tached. In Goram v. Sweeting there is no averment of 
interefl:, nor does “ account” mean proof of intereft, 
but proof of value, and as Grofe J. obferved in Nantes Vw 
ThompfoUi “that could not, according to 

any rule of pleading, difpenfe with the neceffity of 
averring an intereft, if without fuch averment there 
could be no breach of the Defendant’s undertaking.” 
The only allegation in Goram v. S%vceiing^ from which 
intereft could be inferred, is, that the fliip was loft, 
and that the Plaintiff abandoned iolum’ hiUrep /num. 
But if this were Introduced as an averment of intereft, 
it would be clearly demurrable. It is held in Lucena v. 
Crawfurdy that an allegation of intereft is uiineceflary. 
In Chft. Ent. 77. is a declaration without any allegation 
of intereft : it is quite clear the llatute did not make 
any new^ averment ncceflary, for it only prohibited that 
which had been iifiud before, and excepted out of the 
prohibition the cafe of foreign fliips. The Court of 
King’s Beiicii faid, “ every man can alk whether the 
fliip he infures is foreign or Englijh** Is it to be pre- 
fumed, when I Hate on my count tliat the fliip is not 
Eftgli/fji that it was not difcloled to the underwriters 
that flie was foreign i [^Mansjield C. J. The objeftiou 
is not, that the intereft is not alleged in the declaration, 
for enough is fald theve to fliew that the Plaintiif meant 
to avail himfelf of her being a foreign fliip ; but it is 
contended that it muft be fliewn on the policy, whether 

flie 


ilf 

i8it. 

Cousins' 

•Urn 

Namtigs^ 
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ihe was a foreign or Eaglijb fliip.] None of the policies 
Hated in any of the precedents of declarations, notice 
the fhip as being foreign, nor do they notice any part 
of fuch a contraft as might difpcnfe with it. Ii then, 
before the ftatute, intcrell or want of intereft was 
not diftinguifliuble on the policy, then this, which is 
the excepted cafe of a foreign {hip, mull now Hand on 
the fame ground as all cafes did before the ftatute* 
\Htath J. Why may not you infure a foreign fliip, 
mtereft or no intereft, and refer it to the evcn,t to fee 
in what manner you {hall declare, and what fliall be 
the relative rights arifing out of the policy ?] Tlic con- 
traft would be binding on the pavticb to adopt the fitua* 
tion in which they Hood at the time of making the 
contract:, with all its incidents. [^Mansjield C. J. No- 
thing is fjid ill the" ftatute about the form of, the policy, 
nor about the averment of intereft. The only ufc of an 
averment of intereil is, to inform the Defendant wnth 
fufficient certainty, iii whom the riainriff means to in- 
fill that the intereft is. It is equally a valid and legal 
coiitra£i, in whomfoever the intereft may appear : it is a 
mere queftion of form : nothing arifes here on defect 
of evidence. Wood B. It is all reducible to this •, if 
the nature of the contra£l includes a warranty that the 
allured has an intereft, then intereft mult be averred in 
the declaration.] The majority of the Judges decided 
that the ftatute of Geo. 2. only prohibits forming a con- 
traft to difpcnfe with proof of intereft at the trial. If 
it was neceftary for the Plaintiff below to prove interefl 
at the trial, and If he failed to do it, the objeflion was 
to the verdift, then j but it docs not neceflarily follow 
that becaufe the Plaintiff below did not then prove inte- 
reft, it is therefore a good objcdlion now, that he did 
not aver it. This averment authorized him to prove at 
the trial that the {hip neither belonged to his majefty 
nor to any of his fubjedls, tlicrefore it miift neceiTarily 

have 
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have been foreign. ^^ManrJieldC.h Looking at this 
I think there is great weight in what the counfel 
for tnb Defendant in error has urged, that in Lucena v. 
Cranofurd the Judges held that an averment of intereft 
was unneceflary. For what are the words of the policy ? 
He caufes himfelf to be infured ; it imports the thing 
infurcd to be his, otherwife how c^n he be infured, ex- 
cept in wager policies ? This then is only neceflary 
to be proved at the trial : if it be not proved at the trial 
that there is a real intereft, there muft be a nonfuit } but 
that does not touch the queftion whether an averment of 
intereft is neceflary.] 


1811. 

Cousins 

V. 

Naktsu, 


Carr in reply. The argument of the Plaintiff i^ 
error has been mifunderftood. It is this, that if the 
Plaintiff below meant to infift upon an infurance without 
intereft, he muft fhew it on the policy. {^Mansfield C. J. 
You urge, and with truth, Jlhat a policy in the common 
form is a contradft of indemnity, as in form it is : if fo, 
and inafmuch as every contraft of indemnity is a con- 
traft founded on intereft, in ftating that contraft the 
intereft appears ; and why is it neceflary to allege it 
again ? If the Plaintiff does not prove his intereft at 
trial, he is gone, but it is unneceflary to aver the intereft 
twice. The queftion certainly goes to this, wliether it 
is in any cafe neceflary to aver intereft even in a Britifi 
flilp.] The whole praftice, 11 nee the ftatute, is con- 
trary to that propofition, though two or three prece- 
dents may be found before it, without an allegation of 
intereft, or difpenfation of it ; but Got am v. Sweeting is 
not one of them. It is equally necefrary for the Defend- 
ant to be told in whom the intereft will be contended 
to be, as for him to know whether any intereft exifts. 
It is not neceflary that all policies upon foreign fliips. 
ftiould be with intereft or no intereft, but if it is meant 
for a gaming policy, let the parties declare it ; if for a 
Voi.. III^ M m contrafl: 
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KaNT£9^ 


eonlra£l of indemnity, let that purpofe be expreffed- 
^Mansfield C. J- The argument has mixed a great deal 
with the neceflity of the averment of interefk before die 
ftatute ; but the Angle queftion here is, whether it was 
necelTary to {hew on the policy that this was a gaming 
policy.] 

Cur. adv. vulU 


Mansfield C. J. on this day delivered the judgment 
of the Court. 

It Mras impofliblc for the Court below to decide this 
cafe otherwife than they did while their decifion in 
Crawftirdy. Hunter flood. The Angle queflion is, whe- 
ther on a policy, fuch as this is, the averment contained 
in this declaration is fudicient to maintain the a£lion ? 
The policy is In the common form, without any thing 
in it leading any one to fuppoJe that it was otherwife 
than an ordinary policy. It is alleged that the fliip 
became wholly loll to every perfon intcrefled, but there 
is no allegation of intcreft in any perfon in the decla- 
ration. The authority of Crawfurd v. Hunter has been 
much fliakcn flnee ; in the cafe of Cranifurd v. Lucena^ 
the verdict M'as taken in fuch a way as not to include 
the count in v^hich no intereft was alleged ; counfel of 
great eminence avoided it, which fliews they thought it 
doubtful. The cafe of Goram v. Sweeting in Saunders 
was much talked of, and there is in the declaration in 
that cafe no averment of interefl : Saunders was counfel 
for the Defendant, and was aflute enough to have taken 
the objeftion if it had been tenable. Some entries are 
to be found, without 'any allegation of intereft; but 
thofe found vrith it are ftronger authorities v for no one 
would incumber himfelf with fuch allegation if he could 
avoid it. Wager policies at laft came to be legal, no- 
body knows how, contrary to common fenfe ; at moft 
it only proves the opinion of the perfons then in the 

habit 
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habit of drawing declarations, who were not, as now, 
counfel in the caufes, but officers of the couit, viz. the 
prothonotarics of tlic Court of Common Pleas; one 
cannot fee why fucli an allegation fhould find its way 
into a declaration, uidefs iieceflary. With refpeft to 
tlic true nature of tlic contnuf!* of indemnity, It has 
been argued, that if there be no ^ntereft, no lofs can 
happen ; every word in the policy fitews that it was an 
inllrumenc to prote<^^ merchants ; the words at the be- 
ginning of the declaration' are, afccorciin<T to the ufage 
and cuftoni of merchaius ;** it is not the ufage and 
culloni of merchants to gamble. If this be fo, every 
policy rnuil: be taken to be on intcrefi, unlefs fomething 
be ftatt'd, fliewing the contrary. In this policy, there 
U noticing fliewing that it wtls not on iniercft. If it 
he admitted) as it is, that intereft muft; be proved at 
the trial, it mud be alleged alfo, that the Defendant 
may be prepared at the txial to meet it. This policy 
mud be taken to be on intereft ; to fupport an aO:ion 
on a wagering policy, fomething mull appear to fliev^ 
that it is fuch. Tne preamble of the ftatute 19 G. 2. c, 37* 
recites, that the making aflurances, intereft or no intereft, 
or without further proof of intereft than the policy, had 
been found pernicious, from whence it feems as if, 
before that a£l) all policies Were on intereft or no inle- 
reft, or without further proof of intereft than the po- 
licy : it is true that the aft goes on, v/hert enacting, 
to ufe the fame words, and adds, ** or by way of 
gaming or w'agering, or witliout benefit of falvagc to 
the afl’iircr." The language of this aft feems llrongly 
to prove, that before it pafled it was ufual t,o put in 
policies the words intereft or no interclV’ or fome 
other words, in order to (hew that it was d wagering 
policy ; and to be fure, unlefs there wwe words to dif- 
tiiiguKh wagering from other policies, there would be 
a great difadvantage to the underwriters. On a wager- 
M m 2 ing 
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ing policy, there is no falvage, no abandonment, no re^ 
turn of premium for fhort intcreft ; it is the intercft of 
the infured that the (hip ihould be loll: ; but i' is the 
contrary on a policy on intereft ; there is falvage, there 
is an abandonment, there is a return of premium for 
fliort intereil ; there it is ufually the interell of the 
merchant to labour fjor the fafety of the vcflel. Confe- 
quently it is abfolutely neceflary, in order to give the 
underwriter a fair advantage, that he Ihould know it is 
a wagering policy. In this declaration it is alleged, that 
the fhip did not belong to the king, or any of his fub- 
jefls : this was intended to fupply the necelfity of 
words, tending to fliew it was a wagering policy. But 
it is not enough to (hew thefe circumftanccs in the 
declaration; if they are not fhewn in the contrail, it 
is neceflary that it fliould be inferted in the contra£l 
whether the policy is a wagering policy or not. This, 
then, is not a wagering policy, but an ordinary policy, 
made for the purpofe of indemnifying the perfon in- 
fured, and there is no declaration upon fuch a policy in 
any cafe fmee the ftatute 19 G. 2. c. 37. of which I am 
aware, except that of Crawfurd v. Hunter^ wherein the 
allegation of intereil has been omitted. Upon 'fuch a 
policy, therefore, we are of opinion, according to the 
praflice of 60 years, fmee the ftatute, that it is neceflary 
to allege the intereil in the declaration, in order that 
the Defendant may fee what that intereil is, and in 
whom it is ; for it is very neceflary that the FlaintiflF 
ihould know wh.at intereil is intended to be relied on, 
becaufe he may, by difproving it, in many cafes defeat 
the aflion. We therefore think, that on this declara- 
tion, the Plaintiff in the Court below ought not to have 
recovered. 


Judgment reverfed. 
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S^S 


Uill. 

May 


Defendant, who was a foreign mariner, hav- 
ing •fued the Plaintiff for freight, and the Plain- 
tiff having commenced the pr<rfent aftion againft 
the Defendant for damage occafioned to the cargo 
to^ a much greater extent than the amount of the 
freight $ 


Serjt. moved that the Plaintiff might pay the 
freight into court, there to be impounded, and to go 
towards the damages which the Plaintiff might recover 
in the prefent aftion. It was not legally a matter of 
fet-off, and it was feared the Defendant would obtain 
judgment for the freight before the Plaintiff could obtain 
judgment for the damages, and would levy it, and leave 
this country. 


AAion for 
freight, and crofs* 
aifb'on for unli- 
quidated damages 
againft a foreign 
fcaman. The 
Court refufed 
to permit the 
freight to be 
paid into court, 
as a fund liable 
to payment of the 
damages when 
afeertained. 


The Court held, that if the Defendant had a right to 
recover, he had a right to receive his money, and refufed 
to interfere. 

Rule refufed. 


M m 3 
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Howard v. Ramsbottom, AfSgnee of 
George. 


The notice of '^HIS was an aftion of trover. Upon the triSl of the 

iutnitioirio dll- caufe at the fitfings after term loio, 

before Mansfield C. J., the defence was, that the De- 

49 G 3 f. I2I. fendant was the aflignec of the efleds of the Plaintiff, 

/. lo. may be declared a bankrupt, as well as of 

lervcd on tne ^ r i . • i-- i 

aflignee by de- George, To meet this defonce, the PhiiiUifr attempted 

livery to hii at- to couteft lus own bankruptcy, as well immediately, by 

PutVervIce by commilfion, which had been fued out 

leaving the notice upon the petition of the Defendant, as affignee of 

with a maid-fer- Q^crre, for a debt of looA fworn to have been due from 
vant at tlie dwell- , ^ ^ ^ , , r 

ing-houfe of the the Plaintiff to could not be fupported, bccaule 

alTignje is not that debt did not cxift j as mediately, by impugning the 

fullicie.iw imke. iffued againft George^ in order to fliew that 

whatever rights George might have, they had not been 
duly transferred to the Defendant. The Defendant, 
lioWevcr, infiftcd, that as the Planitiff had given him no 
notice of his intention to conteft the bankiuptcy of 
George^ he could not be now permitted to impugn that 
commiffion. It was proved, that a twofold notice of 
the Plaintiff’s intention to difputothe commiffion againft 
liiiTifelf had been given j firft, by fcrvice, whether before 
or after the time of iffuc joined did not appear, of a 
notice to the Defendant at the Deftndant’s houfe, de- 
livered to a maid fervant, the Defendant not being then 
at home ; but the Plaintiff' did not prove that the notice 
did, and the Defendant did not prove that it did not, 
come to the Defendant’s hands : fccondly, by a like 
notice ferved upon the Defendant’s attorney, long after 
iffuc joined, a few days only before the trial. The debt 
upon which the commiffion againft Howard had iffued, 
was fworn by George at the trjal to have been 6 oL of 

Ge(irge\ 
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tSeorge^s own money, furniflied by him to the PhuntilF, 
to enable the Plaint! il' to go out on a journey, and 40/. 
expended by himfclf on another journey, for the Plain- 
tiff’s benetit. The Plaintiff and George had been part- 
ners in various tranfaflions. They took thefc journies 
for the purpofe of purchafing goods of unwary perfons, 
for which they never paid, but refold them, and con- 
verted the money to their own ufe. It appeared that 
before the time when this fum was faiil to have been 
paid by George^ the commiffion had iffued againft him. 
Mansfield C. J. thought it utterly incredible that he had 
advanced this money feparately, and not as partnerfliip 
flock. It was objetled for the Dcfeiulanr, tliat the 
Plaintiff’s notice of intention to difpute his bankruptcy, 
ought to have been ferved on the Defendant in perfon ; 
but no objeflion was taken at the trial, as to the time 
when the notices were ferved, with reference to the time 
of iffue joined. The jury found a verdi£l for the Plain- 
tifri fubje£l to the point referved, whether the manner of 
fervicc of the notices w'cre fufheient. 

ShepBerd Serjt. accordingly in Hilary term moved for 
a rule nifi to fet aiide the verdi£l and enter a nonfuit, as 
well on the ground that the manner, as that the time 
of fervice of the notice being irregular, the Plaintiff 
was precluded by the ftatute 49 G. 3, c.i 2 1. /lo. from 
contefting his own bankruptcy, and alfo upon the 
ground that the debt due to the petitioning creditor for 
the Plaintiff’s commiflion, was well proved 5 for that 
the money was paid after George^s bankruptcy, and 
therefore was at that time the money of his affignee/ 
fubje£l only to an account with the partnerfhip. The 
Court faid, that the objection to the time of ferving the 
notice not having been taken at the trial, the Defendant 
could not i^ow avail himfclf of it, but gr.tiited a rule nifi 
ppgn the otlier two grounds. 

Hvx Befi 
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Howard 


Ramsdottom. 


B^znd Marjball in this term ibewecl caufe. 

The Plaintiff fhewed a primd facte title. The Defend- 
ant endeavoured to ihelter himfelf under the title of 
George; it was therefore incumbent on him to prove 
that George had poffeffed rights wliich had vetted in 
him, which he failed to do, foi the evidence of George 
was incredible. There was no proof of the debt due 
from George to the Defendant, upon which the cornmif- 
fion againft George iffued. With relpcdi to the fervice 
of the notice, the adl of 49 G. 3. r.iai. does not require 
perfonal fervice ; the words are, that the Plaintiff 
fliall, before iffue joined, give notice in writing to fuch 
affignee.” Where the law requires fprvice of a notice, 
fervice at the dwelling-houfe has been held fufficient. 
By Lord Kenyon C. J. Jones on demife of Gr'tjfiths v. 
Marjhy 4 T. R. 464. It would be attended with fo 
much difficulty, as to be the means of defeating this 
adt, if it were neceffary in all cafes to ferve thefc notices 
upon an affignee in perfon, whofe perfon may not be 
known to the bankrupt, or who may be in a dittant part 
of the world. A general line of diftindlioii prevails as 
to notices, that where they are to be followed by a 
criminal proceeding, the notice mutt be perfonal 5 in all 
other cafes, the notice may be given to the attorney. 


Shepherd and Vaughan Serjts. contrh. It never was 
put to the jury whether they difbelicved the evidence of 
George, {^Lawrence J. The 40/. expended on journies 
was never paid to Howard^ but to various innkeepers 
and others on the road ; to them the affignee of George 
mutt refort to recover back that part of the fum.] In 
all cafes except one, where any ftatute requires a no- 
tice to be given, it gives fome alternative diredrion. 
Thus the ftatute 24 G. 2. c. 44., requiring notice of 
adrion to' be given to magiftrates, diredls that it may 
be ferved cither on the principal or on his attorney, or 

left 
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left at his ufual plaie of abode. So the ftatute aj G, 3. 
r. 70, f. ap., for proteeling excife officers, direAs the 
noi.c? of aftion to be ** delivered to the officer, or 
« left at his ufual place of abode.” So the ftatute 
32 G, 2. c 28* / 13., for relief of debtors, requires 
notice to be “ given or left unto and for all and 
every the creditor and creditofs at whofe fuit the 
prifoner ftands charged in execution, or his, her, 
or their executors or adminiftrators, and at his, her, 
or their ufual place of abode, or to or for his, her, 
‘‘ her, or their attorney or agent.” The ftatute 2 G. 2. 
r. 23. /23., refpeding attornies’ bills, requires them 
to be “ delivered to the party or parties to be charged 
«« therewith, or left for him, her, or them, at his, her, 
“ or their dwclling-hoiife or laft place of abode.” 
The excepted cafe is that of 2 G. 2. c. 22. /13. direft- 
ing that notice of fct-olF fliall be given,” without 
faying to whom it fl;all be given. The cafe of Doe 
Grifitb v. Marjh is the cafe of a notice required at 
common law, where the Court is to judge of the rea* 
fonablencfs of the notice, but that rule does not apply 
to the exprefs words of a ftatute. In the cafe of Vin^ 
centv. Slaymaker^ 372*, Lord EUenhorough Q, J. 

thought that a delivery of an attorney's bill to the new 
attorney of the party fought' to be charged, was not a 
fufficient delivery. And it is obfervabic, that upon all 
thefe ftatutes, except the lords’ aft, it would ufually 
happen, that at the time when the notice is required to 
be given, the party entitled to receive it would not have 
retained any attorney in that tranfaftion to which the 
notice referred. In Hill v. Humphreys^ 2 tsf. Pull. 
343. it was held that the leaving an attorney’s bill at 
the Defendant’s counting-houfe was infufficient. 


l8ii. 

Howard 


Rahsbotiom. 


Beft replied, that in Vincent v. Slay mater the three 
other Judges held the fervice fufficient* 


Mans- 
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i8<{. 

Howaiio 


•v% 

Ramsbotiom. 


Mansfield C. J. The point is very important, as it 
mufl frequently occur, and the praclice ought to be 
unilorm. As to the ftatute requiring notice of fet-of}', 
it ii porfc£lly clear how tliat flatute muft be conftrued ; 
for the notice is to be given at the time of pleading, 
therefore it muft neceflarily be given to the attorney \ 
and certainly, if nothing in this atft coniines the notice 
to be given to the aflignec perfonally, notice to the 
attorney is, in point of common fenfe, much preferable. 

Cur. adv. vull» 


Mansfield C* J. on this dny delivered the opinon of 
the Court. 

This acl of parliament requires the notice to be given 
to the aingnees, and the queftion is, whether thofe 
v/ords intend pcrfonal notice. In this cafe it appears, 
that the notice was ferved in two modes 5 flrtt, by ferv- 
ing a notice upon the Defendant's attorney, and fc- 
condlvi by delivering the notice at tlic houfe of the 
Defendant, the affignee : refpefting the latter, a notice 
left at a maii^s houfe, with a maid fervant, may very 
poffibly never find its way to the mafter of that lioufc ; 
wliercforc, if it depended on that only, we certainly 
ftiould fay that that fervicc was not fufficient ; but then, 
tile queftion is, whether the notice given to the attorney 
is not fuJficicnt. The aft, in its wording, is a good deal 
like the words of the ftatute of fet-oft*. As to the time 
of pleading, and joining ifluo, Uic aflignee or Defendant 
himfelf knows nothing : he leaves all t)iat to his attorney. 
As to all tliefe dates, to which both the afts refer, de- 
pending, as they Aq, on the progrefs of the proceedings, 
the party knows nothing, the attorney is the only perfon 
who knows y therefore the notice given to the attorney 
Is the beft notice that can be given for praftical ufes ; and 


Ryle muft be difeharged^ 
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1811. 


Winter v. Mair. 

was an a£lion of indebitatus njfumpftt^ brought by 
a broker, to recover a rccompencc for having 
chartered three vefTela for the Detemlant. Upon the 
trial of the caufe at Guildhall^ at the fittings after 
Michaelmas term 181O5 Mansfield it ap- 

peared that by the charter-party the vcflels were to go firft 
from London to * 9 /. IJbcs for a cargo of fait, and thence 
back to Sheernefs, and thence to Stockholm^ or fome port 
in the Baltic, with feveral ports of further deftination, 
dependent on a market and the difcretlon of the 
freighter ; and in cafe the fliips fliould difeharge their 
fait at Ri^a, and bring home a cargo, and difeharge it at 
Liverpool, the freight was to be 5000/., and in cafe they 
Ihould difeharge the fait at certain other ports in the 
Baltic, and bring home and difeharge a cargo at Liver^ 
pool, then the freight was to be 4500/., and if they dif- 
charged their cargoes at London or on the Eajlern coad 
of Great Britain, the freight was to be four thoufand 
pounds. The PlaintifF proved by feveral witneiles that 
it is the practice, that brokers who charter a (liip out- 
wards, (hall have the benefit of delivering the fame fiiip 
upon her return homo, and that tlie rate according to 
which they arc paid for their fcrvices, is, tliat tlicy 
receive upon the Ihip's failing, two and a-lialf per cent, 
commHIion upon the amount of the freight outwards, 
and upon her return two and a-half per cent, more upon 
the amount of the freight home again. Other witnefies 
proved a commifiiou of five per cent, upon the freight 
out and home, half to be paid w'hen flie fails, and half 
when file returns. But all agreed that the broker was 
paid by a per centage upon the freight contra£lcd for. 
Tlic vcflels failed and got tf St» Ubes, and thence back 


Mtj 

A broker 
charters /hips, at 
a commi/non of 
two and a-half 
per cent> on their 
outward freight, 
and the like on 
homeward freight: 
if the charter- 
party makes it 
contingent what 
the amount of 
freight /hall be, 
the broker can- 
not fue for any 
fum till the con- 
tingency is 
determined. 

If a junior 
counfel at 
pr/uj takes a4ye11-Y 
founded objec- 
tion to the DcFen- 
ciant, which his 
leader gives up, 
the Court will not 
entertain it, in 
dHcufiing a njle 
for a new tiial or 
nonfult on anothep 
ground. 
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to Sheernefs^ but had not proceeded further. The jury 
gave the fum to which the Plaintiff would have entitled 
himfelf by this rule, in cafe the veffels had earned the 
higheft freight covenanted for, under any of the defti- 
nations mentioned in the charter-party. 

Pechwll Serjt., in Hilary term, obtained a rule niji to 
fet alide the verdi£b and have a new trial, upon the 
ground that as the amount of freight was contingent 
in this cafe, the jury had either taken a wrong rule of 
damages, or had given a verdifb difeordant to the rule. 
If the Plaintiff had made fo abfurd a contraft that the 
freight could not be calculated, he riiuft abide by the 
confequences. The Court granted a rule 

Shepherd and Bejl Serjts. fhewed caufe. There is no 
uncertainty in the rule for calculating the broker^s com- 
miflion. The confufioii arifes from confidering it as de- 
pendent on the freight adually earned, whereas it is in 
truth dependent on the opportunity given of earning 
freight, tlie Plaintiff therefore was entitled to his com- 
niiflion upon the higheft freight that the parties con- 
templated. Or if there is any difficulty in afeertaining 
the amount, at all events he is entitled to the com- 
miffion upon the lowed of the fums, for the broker’s 
duty is finiflicd as foon as the fliip is afloat, and the 
commiffion then becomes due. {^Mansfield C. J. There 
was no evidence of any broker, that where there were 
two contingent fums named for freight, the broker was 
entitled to the commiffion on the larger fum.] As the 
voyage was defeated by the a£b of the Defendant, the 
Plaintiff is entitled to the largeft fum. 

Vaughan Serjt., and Peckwell^ contrh All the wit- 
neffes agreed that the amount of the brokerage is to be 
determined by the amount of the freight contrafied 

for. 
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for, and the latter cannot, under this charter-party, be 
known until the (hips return at the end of the voyage. 
If, therefore, the Plaintiff chofe a meafure of compen- 
fation dependent on a contingency, he muft wait until 
that contingency happens before his commiffion can be 
afeertained : confequently this adion is prematurely 
brought. If he had deferred this tcontrafl:, and gone 
upon a quantum meruit, he might, perhaps, have re- 
covered fomething, but at the trial he exprefsly repu- 
diated that claim. 


i8ii. 

Wnma 


V. 

Maou 


Mansfield C. J. It is now too late to contend that 
the Plaintiff is not entitled to recover fomething, for 
that objeflion was never infifted on at trial. {Peckweil 
faid that he made the obje£lion, hut his leader, Cochll 
Serjt., abandoned it.] 

Lawrence J. No fpecial contract svas declared 
upon, but the Plaintiff alks for the meafure of damages, 
according to the rule which he proved at trial, which 
is to be, according to the freight when afeertained i 
but that cannot be recovered on until the freight is af- 
eertained. As this point, however, was not infifted on 
at the trial, the Defendant is not now entitled to a 
nonfuit. 


The Court recommended to the parties to compromife 
the adion, upon payment of the commiftion according 
to the fmalleft amount of freight contemplated ; and on 
this day, they having agreed to it, a rule was made to 
reduce the damages accordingly, and the rule for a non- 
fuit was 


Difcharged. 
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l8ii. 

May 27. 

The ftatute 

f. 77. has 
repealed th« necef- 
fity of a licence 
from the South 
Sea Company or 
£ajl India Com- 
pany for ihips 
palling through 
tlie Streights of 
Magellan or 
round Cape}Iorn% 
and trading in 
the Pacific Ocearty 
from Cape Horn 
to 180 degrees 
fVeJl longitude 
from London. 

Whether they 
combine fifhing 
with their trading 
or not. 


Jacob v. Jansen. 

^^HIS was an a£bion upon a policy of infurance^ 
dated the iixYiJune 18071 from London ta 

the South Seas, and back to London, with liberty to 
touch, difeharge, aqd take in goods at all ports and 
places in the courfe of the voyage, whether in the 
lijh channel, at Madeira, Cape De Verd IJlandt, St. 

Jena, the River Plate, or clfewhcrc, alfo with like liberty 
at any port or ports in South America, as well on this fide 
as on the other fide of Cape Horn, and during her voyage 
and trading, with leave to barter, fell, and exchange 
property notwithftanding the colonial laws of Spain, 
upon the fliip Memphis, with liberty to chafe, capture, 
man, and convey any veflcl or vclTcIs, antf to feck, joiiv 
and exchange convoys : the value was thereafter to be 
declared by the aflureds : upon the trial of this cawfc, at 
the fittings after Michaelmas Xeixm 1810, it was 

proved that the fliip Memphis \v:;s -n trading veflcl, and 
not a fiftiing veflcl, that (he failed on the voyage iii- 
fured, in company with the Hero, on a trading adven* 
turc, and on the 12th July left Madeira, and continued 
in her ccinpany until the 24th, when they parted, and the 
Memphis i'..;d not fincc been heard of. It w'as objeflcd 
for the Defendant, that the mafter of the,veflel liad not 
procured a licence from the South Sea Company, anc^ 
that for want thereof the voyage was illegal. The jury, 
however, found a verdict for the Plaintifl* (or a total lofs, 
fubjefl to this objeftion. 

, ! 

Lens Serjt., in Hilary term rSir, ;ftrc‘<^rdingly ob- 
tained a rule nifi to fet afide this verdict and enttr a nort- 
tu\t j againft which 

Shepherd and Be/l Serjts., oh a former day in tfn^ 
<erni, Ihewcd caufe. They contended that a licence? 

6 froiri 
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frcfm the Stmth Sea Company was unneceiTary in this 
cafe, by virtue of the ftatute 42 G. 3. c. 77., which 
is entitled an aft to permit Brittjh built (hips to 
carry on the fiflierles in the Pacific Ocean, with- 
out licence from the E(fi India Company or the 
South Sea Company the preamble of which recites, 
that it may tend to incrcafe the aiavigation and fi(h« 
eries of his majefty's fubjofts, if the redriftions then 
** fubfifting with regard to Ihips navigating in the 
“ Pacific Ocean^ between Cape Horn and 1 80 degrees of 
Wefi longitude from London^ fliould be removed,” and 
enafts, that thenceforth it Ihould be lawful for any 
Britijh built lliip, owned and navigated according to 
law, to pafs through the Strelghts of Magellan^ or 
** round Cape Hont^ and to carry on the iilhcries in the 
** Pacific Ocean f from Cape Horn to 180 degrees of 
** TFe/l longitude from London^ and to trade within the 
faid limits, without having obtained any previous 
** licence, permiffion, or authority for that purpofe, 
from the court of direftors of the Eq/i India Com- 
pany, or from the governor and company of meichants 
trading to the South SeasP It is important to attend 
to two former afts which related to fifhing alone, and 
to mark the diftinftion between them. By the ftatute 
of 35 C. 3. r. 92., entitled ” an aft for further encou- 
raging and regulating the Southern whale fiflierics,” 
/. 2<S., all (hips intending to navigate within, or frequent 
any part of the feas comprized in the boundaries of the 
exclufive trade of the South Sea Company, as deferibed 
in the ftat. ijjinn r. 21., arc required, before they 
fhall proceed on any fuch voyage, to take a licence 
for fuch voyage from the South Sea Company.” And 
by 38 G. 3. r.57., which is entitled an aft for further 
encouraging the Southern w'hale fiflieries,” the pre- 
amble of which, as well as of the laft-mentioned aft, 
recites that it was proper to encourage the fifliery 

carried 


tSil. 

Jacou 

•Urn 

Jaksin# 
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carried on by his majefty’s European fubje£ls in the 
feas to the of the Greenland znA Davis*^ 

« Streights, for the purpofe of taking whales, and other 
<< creatures being in thofe feas,*' and refers to the 
35 G. 3. r. 92., it is enafted in the third fedior, that 
for extending the limits prefcrlbed in the laft recited 
aft for the Southern jvhale fifheries, any (kip fitting and 
clearing out, and licenfed, conformably to the aft of 
35 failing to the Eajlivard of the Cape of 

Good Hope, might pafs beyond 5 1 degrees of Eajl lon- 
gitude from London^ provided that fuch fliip, after palTing 
5 1 degrees of EaJl longitude from London, {hould not 
fail or pafs to the Northward of 15 degrees Southern 
latitude, till (he fliall have failed to the Eadward of 1 80 
degrees of Eajl longitude. And by the next feftion, 
any veflel fitting, and clearing out, and licenfed, con- 
formably to the faid aft, and failing to tlic IVeJlward of 
Cape Horn, or through the Streights of Magellan, for 
the purpofe aforefaid (of fifhing), may pafs beyond 180 
degrees of Wejl longitude from London, provided fuch 
(hips, when they have pafled beyond 180 degrees of 
Weft longitude‘from London, do not pafs to the Norths 
ward of 15 degrees South latitudej until they come within 
5 1 degrees of Eajl longitude from London, They ad- 
mitted that the two earlier afts, which had for their 
objeft merely the encouragement of the filheries, did 
not difpenfe with the ncceffity of a licence j but the 
42 G. 3. had a much larger fcopc. It was intended to 
give free licence to trade with the Spanijh colonies, 
which was contraband by the laws of Spain, in fuch a 
manner, as not to give alarm to that jealous government ; 
and with that view the preamble was made much more 
comprehenfive than the title of the aft, and the purview 
much more comprehenfive than the preamble. [Mane^, 
field C. J. Would not the inhabitants of Spain be as 
likely to read the body as the title and preamble of the 

7 aft 



IN THB FmV'rrii^ Tsab of GEORGE III. 

aft P] The true conftruftion pf the aft is, that it fliall 
be lawful for all Briti/b (hips navigated according to 
law, which refers only to the navigation laws, and not 
the rights of monopoly, to filh within thofe limits, and 
alfo that it lhall be lawful for all Briti/h Ihips navigated 
according to law, to trade within the fame limits : it is 
no more necedary that trading Ihips Ihould fiih, in 
order to entitle themfelves to the benefit of the ftatute, 
tlian it is that fifliing (hips Ihould trade# in order to bring 
themfelves within the fame indulgence. It may be ad> 
mitted that the two ftatutes for the eztenfion of the 
filheries, fo far as they invade the monopoly of the 
Eajiern hemifphere, have extended the indulgence to 
fifiiing veflels only, but that i^ not fo with regard to 
this ftatute, and there is this fubftantial reafon for the 
difference, that the India Company are of them- 
felves competent and fufficient to carry on the trade, 
whereas the South Sea Company have no trade, and 
therefore cannot be lofers by the extenfion of the trade 
to others ; therefore it was the objeft of government to 
lay open to the fubjefts at large, as well the trade as the 
fifheries of the Bacijic Ocean. It is fo beneficial to 
this country to extend the limits of trade, that the 
Court will, if polfible, adopt the conftruftion which 
favours it. Neither any grammatical, nor any rea- 
fonable conftruftion, confines that trading to fifliing 
(hips. 

Xm/Seijt., eontri, urged, that although in certain 
cafes the enafting part of a ftatute may extend its ope- 
ration much more widely than the preamble, yet that 
muft be in cafes where the intention is clear. If tlie 
Plaintiff’s conftruftion be coireft, the ftatute 47. G. 3* 
feff.i.c.T,^. vrzi wholly unneceffary. The principal 
objeft of this aft 42 G. 3. was the fiihery, and if it 
VoL.ni. Nn embraced 



S 3 * 


CASES IN EASTER TERM 


i8ri. 

Jacob 


Jaksent. 


embraced trade, it was only fiibfervicnt to the fifliery, 
or as giving liberty to trade if the fliips were difap- 
polnted of fi(h : but it muft be conftrued as reftraining 
that liberty to (iihing veflels. Until the palling of this 
ftatute the monopoly of the trade of both hemifpheres 
was clearly prot^£ied from interlopers, unlefs they 
were licenfed : it as not pretended that the trading 
monopoly of the India Company is done away; and 
it is not to be intended that the legillature meant to 
deprive the South Sea Company of their exclufive mono- 
poly of the Wejiern hemifphere in this covert and am- 
biguous way. It is clear that the perfons who penned 
the ftatute 47 G. 3. i. c. 23. underftood that the 
monopoly of both CoiWpanics ftill iubfifted, otherwife 
they would have confined the repeal of the gAntu r. 21. 
to fuch conquered countries as are on the Eajt fide 
of America only, inftcad of repeating the permilEon, 
as extended to all places which ihould be in his majefty’s 
poflellion, as well on the Eajl as the coaft of 
America. In the very next year, 43 G. 3., another 
ftatute, c. 90. pafled, declaring in /. 2. that veflels clear- 
ing out, and licenfed, conformably to the 38 G. 3., 
and palling to the Wejioi Cape Hornt or through the 
Streights of Magellan^ for the purpofe of carrying on * 
the iilhery, and having palled beyond 1 80 degrees of 
longitude from London, may pafs to the Northward 
as far as 10 degrees Sotitbern latitude, but not further, 
until (he (hall have failed within 51 degrees of Eafl 
longitude from London. ^Lawrence J. It may from that 
be inferred that in certain other limits the lieceflity 
of a licence is abolilhed.] 


Mansfield C. J. According to the conftrudiou 
now contended for on the part of the PlaintiflF, this aft 
42 G* 3< is a total deftnii£lion of the monopoly of the 

South 
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South Sea Company on the Wejlern coaft of America. If 
that be fo> it is very hngular that it was never before 
difcovered. 

Chambre J. Every one of thefe ol&s is to a cer- 
tain degree a violation of the rights of the South Sea 
Company. Even the limited coiiQ.ru£lioni Toilri£):mg 
the indulgence to the right of filhing. is a violation. 
The preamble is very ftrong in favour of the larger 
conftrufliion. Navigation is mentioned as the firft 
objeft, and the intention feems to be to remove the 
obftruflions to velTels navigating the Pacific Ocean. 

Cur. adv. vulf. 


iSit. 

Jacob 


V. 

Jansen# 


Mansfield C. J. now delivered the opinion of the 
Court. 

Conficlcrlng, as we do, that the a£l of parliament 
was made for the benefit of trade, as well as of the 
fidierics, nnd confidcring the queftions that may arife 
on the point, what degree of fifhing is neceflary to 
authorize a fhip to trade, if we (hould hold it necef- 
fary that a fhip fliould both fifli and trade, we think it 
better to decide, that a fliip may^go either for the foie 
purpofe of trade, or for the foie purpofe of fifhing: 
therefore the 

Rule mufl be difeharged- 


N n a 
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If a correft 
memonal of an 
annuity-deed be 
incorrcAIy in- 
rolled for a time^ 
and after fome 
years the officer of 
the inrolment 
office difeover and 
redlify the error 
before any pro- 
ceedings had to 
vacate the an- 
nuity> the Court 
finding the inrol- 
ment right Mrhen 
they call for it^ 
will not enquire 
when the entry 
was made. 

But it is a high 
mirprifion in an 
officer to alter the 
inrolment with- 
out the fandlion 
of the Court of 
Chancery. 

Whether it be 
Ibfficient for the 
grantee of an an- 
nuity to carry a 
memorial to the 
inrolment officci 
and pay for itt 
without infifting 
on himfelf feeing 
it inroUed) and 
comparing the 
inrolment, with 
the original me- 
moriali quare* 


Garrick v. Williams and Others. 


J^ENS Serjt. had on a former day in this term ob- 
tained a rule nifi to cancel the warrant of attornef 
which had been given in this cafe to fecure an annuity, 
and to fet alide the judgment entered up, and execution 
levied thereon, and reftore the mpney, upon the affidavit 
of a furety, which ftated, that in 1806 the deponent 
became furety for the payment of an annuity of 100/., 
then granted by the Defendants Williams and Barnes for 
their refpe£live lives to the Plaintiff, and with that intent 
figned certain deeds. That the deponent in November 
1810 applied to the inrolment office for a copy of the 
record of the memorial, and thereupon received from 
the clerk at the inrolment office a copy thereof, which 
did not contain the names of the witnefTes to the bond, 
nor any authority to any attorney to enter up any judg- 
ment againft the deponent, nor any term, nor any date 
to fuch fuppofed authority ; and the deponent thereupon 
examined the copy with the memorial inrolled, with 
which, he found, it correfponded with refpefl to fuch 
defeats. The attorney for the Defendants fwore that 
the copy of the memorial which he annexed to his 
affidavit was a true copy of the record, as it was in 
November 1810 entered on the rolls of the office, and 
that the inrolment then correfponded with refpe£k to 
fuch defeats. That having reafon to believe that the 
memorial inrolled had been altered fubfequently to the 
time of his former examination, the deponent had lately 
again infpefted it, arid difeovered, that an addition had 
been made to the record, and that the names of the 
witnefles to the bond, and an authority to certain attor* 
nies to appear for the Defendants, and confefs judg* 
ment, and the date thereof, had been inferted in the 

margin 
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margin of the roll, fubfequently to Nwmhtr iSio, and 
more than four years after the execution «sf the deeds 
and other inftruments figned and given fbs. fecuring the 
annuity. 


l8ii. 

Oabbjcc 

V- 


jSg^Serjt. ihewed caufe againft this rule, upon an 
affidavit of one of the entering clerks in the inrolment 
office, that in confequence of the eiror in the memorial 
being pointed out to him by the Defendant's attorney, 
he reftified it, and offered to reftify the Defendant's 
copy of it accordingly, which was refufed ; and that it 
was the common practice of their office, if they difco<« 
vere<l any error in the inrolments of memorials, to rec- 
tify them by infertions in the margin of the roll. That 
when an original memorial is brought into the office, 
the hour and day are immediately marked on it, and 
that from that time forward the inrolment is confidered 
as complete. The attorney for the annuitants fwore, 
that the original memorial, which he depoiited in the 
office, had not thefe defefts. contended, that if a 
correfl memorial were left at the office within the ao 
days, the annuitant had completed his title \ the officer 
might Inrol it at any fubfequent time that fuited his 
convenience ; and when inrolled, the inrolment would 
have relation back to the time of leaving the memorial 
in the office. If the bargainee of an eftate were to be 
anfwerable for the due inrolment of a bargain and fale 
by the officer, after he had left his inftniAions at the 
office, it would ihake half the titles in the kingdom. 
The ftatute 17 G. 3. c. 26. / 5. directs, that the memo- 
rials (hall be inrolled in order gf time as the fame (hall 
be brought to the office. If an annuitant carries his 
memorial on the aoth day, and finds only one clerk in 
the office, who has five hundred previous memorials 
then to be inrolled, it would be very hard that the 
grantee ihould therefore lofe bis aouttityn No perfon 
N n 3 caa 



S4t 


CASES IN EASTER TERlif 


1811. 

CakricK 

V. 

Wi£LiAM«i 


can be injured by the miftake; for either party whof 
wiflied to aft upon it, *muft obtain an office copy, and 
in comparing that c^py with the original memorial, as 
the practice is, the .miftakc would be difcovered and 
redlified, as was the cafe here. This annuity had fub- 
fiited four years, had been affigned for a valuable con** 
{ideration, and one of the attefting witnefles, who might 
have proved all circumftances relating to the conlidera- 
tion, was fince dead. The certificate indorfed on the 
deed records the inrolment as made on the 7th day of 
Auguji 1806, at feven in the evening, purfu^nt 10 aft of 
parliament, and is figned by the proper officer. 

Lens in fupport of his rule. The officer who figns 
this certificate, is miftaken in taking it for granted^ that 
the leaving the memorial at the office is the aft of in- 
rolment. Thefaft ofaffignment makes the cafe ftrongcr 
againft the annuitant ; for if he had ufed ordinary dili- 
gence, he would have difcovered the miftake at the time 
of his examining the title. The queftion does not here 
arife, whether the officer could perfeft the mcinoiial a 
day or two after the 20 days are elapfed j for the Plain- 
tiff’s argument goes to the extent, that if the memorial 
be left in the office, though it be never inrolled at all, 
the annuity fliall be good. But the words of the itatuce 
are imperative, that it (hall be inrolled within the 20 
days } and if it is not done within that time, the fecu- 
rities are avoided. The objeftion is not, that the copy 
is iucorreft, but that the original, the roll to which flie 
public have refort for infpeftion, and by which they are 
to be guided, in order to know whether all things are 
-duly done, is incorreft. The objeft of the aft is, that 
the public fliall have accefs to the contents of the inrol- 
ment : the fum p^id, too, for inrolment, and for a copy, 
and which is regulated by the number of words, will 
vary if the xnemorial be incorreftly inrolled. 5 CV. 84. 

Berrman*s 
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Birrirmn^s cafe. Th^ cullom of the manor . was that 
alienations (hould be prefented at the nian^ court 
within a year. The Court faid^ caveat emptorf be is at 
his peril to perfedi all that neccflary for his a^urance. 
If was incumbent on tlie grantee to fee this done^ and 
the negle£l of the officer is the misfortune of the 
grantee^ who^may have an action againft the officer for 
his negligence, but the fccurities aife, ^in the words of 
the a£t, wholly null and void. The quantity of bufinefs 
with which the office is filled, is no reafoo why it ihould 
not be iiu'olled in due time, for the ftatute gives a pro- 
fit CO the officer for making the inrolments, and the 
amount of the fees is according to the length and num- 
ber of the memorials : having therefore a profit for his 
duty, he is bound to difcharge his duty, and is bound 
at his' peril to provide a fufficient number of clerks and 
fervants to itirol the memorials within 20 days as fall as 
they come in. The objedlion is not here that the me- 
morial was not inrolled within the 20 days, but was 
inrolled within a reafonable time after $ but tlie objec- 
tion is, that it was falfely memorialized within the 20 
days, and that the fallacy has fublifted for four years. 
The ilatute could not intend that it was fufficient for 
the grantee to leave his inflruflions at the office. 



W1UJAM& 


The Court llrongly reprobated the conduA of the 
officer, in thus figning a certificate, which was clearly 
falfe, and faid that he was guilty of grofs negligence, 
and that he ought not to have made the alteration with- 
out the confent of the Court of Chancery. 

Cur. adv. vult. 

Mansfield C. J. now delivered the opinion of the 
Court. 

This was a motion to fet afide a warrant of attorney 
and judgment given for fecuring an annuity, on the 
N n 4 ground 
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Ipround that it is void under the ftatute, for want of t 
memorial being inroUed in due time ; and the rqirefeh- 
tation is^ that a perfed): memorial was prepared and car- 
ried to the ofGcc within 20 days, but that the roll itfelf, 
when firft looked at, did not contain certain material 
parts of the memorial, but that now, when the motion 
is made, the rolj does contain a corre£l; copy. This is 
the firft time thfs queftion has been agitated, and it is 
attended with confiderable difficulty. The framers of 
this a£t did hot at all know what they were requiring, 
in having thefe memorials inrolled ; probably they 
thought a memorial would be a very (hort thing, and 
that many might be inrolled in, a very (hort time ; but 
,|he various very minute and nice queftions which have 
arifen on the aA, have introduced a pradiice, (and I 
fee not how it can be avoided,) of copying almoft the 
whole of all the inftruments on the roll. Now it might 
be impolTible for the officers, every day, or even every 
month, to put thefe on the roll. The adl requires that 
a memorial (hall within lo days be inrolled, and 
kOion 5* diredks, that there (hall be a particular roll 
provided and kept, on which fuch memorials (hall 
be entered, and proceeds to ena£t, << that every fuch me- 
morial (hall be duly inrolled, in order of time, as the 
fame (hall be brought to the office, and that the clerks 
of the inrolments, or their deputy, (hall fpecify on the 
roll the certain day, hour, and time on which the me- 
morial is brought to the office, and (hall grant a certi- 
ficate of the inrolment thereof when required.’’ If this 
adt of parliament, as it Hands, were peremptory that tlie 
inrolment (hould be made and completed within the 20 
days, and never be altered, it requires an impoffibility, 
for it never can be done $ it muft be enough, therefore, 
if the deed is broutght in due time, and left for inrolment 
when the officer can do it. The queition is, whether 
the Court, finding the record to be now right, will fay 

that 
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that the inrolment was in^ufficient^ and overturn the 
annuity, the record being correft ; and we think that 
the Court, finding the record now corredt, ought to be 
fatbfied, and inquire no further. There have been 
queftiona in the old law on the ftatute of inrolments, 
which fuftain u$ in the dodlrine that we fhould look to 
the roll only and no further; in Hinders cafe^ 4 Rep, 71. 
one queftion was, amongfl: others, whether any aver- 
ment could be received with refpe<fl to the time of the 
inrolment, and whether that could be pleaded as a mat- 
ter in pais^ or muft be decided merely on the record : 
the party by his demurrer confefTed the inrolment was 
made after the fine, and fo the fine operated, and the 
bargain and fale did not operate ; and there being nK 
attornment, no adiion of wafte could be maintained in 
refpeA of that eftate ; and whether the eftate could pafs 
by the bargain and fale, not being inrolled within the 
time, was the queftion ; and it was held it could not. 
Gilbn on UfeSj fays, « As to averring an inrolment, this 
muft be underftood when the time of inrolling was not 
entered on the record; but fince \6 Eliz, the dale of 
the inrolment has been entered. Mod. 504. i Leon. 582. 
are cited, and are nothing to the purpofc ; but in Sir 71 
Howard*! cafey Owen^ 132. the fame point appears to be 
ruled ; and fo we think that the memorial on which 
thefe annuities are inrolled fhall be conclufive, and that 
no averment or evidence lhall be received to fhew that 
the date is incorreft ; and according to thefe cafes we 
muft fay, that the memorial was inrolled within 20 days, 
and therefore the 


i8xt. 

Gaurice 


Williams. 


Rule muft be difeharged. 
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Fayle and Another v.' Bourdillon.* 


May %1* 


'^JpHIS was an a£):ion upon a policy, efFefiled by the 
Under a licence Plaintiffs) as agents, as well in th^ir own names as 
refidem^iere^^h^^^ name and names of all and every other 

a fliip bearing any perfon and perfons jto whom the fame did or might 

ffom*aTeneni/s P^^^ from St, Peter/- 

country, to burgh to London^ with or without fimulated papers or 

whomfoever the licences, upon the fliip Sophia Carolina Albertina^ at 
pearto belonV^ twenty guineas per cent. The infurance 

three Britijh fub- was declared to be on goods, as intereft might ap- 

jedts, not named pg^r, to be thereafter declared and valued.” The Plain- 

in the licence, ^ r r i 

one of whom re- tiffs averred the loading of a cargo of the value of 4130/. 

fides in a hoftile at St. Peterjburgh^ and that Macnaby Stewart^ and Bar* 

porr^^nTanot^^^ interefted in the goods to the amount infured, 

hoflilc country and that the infurance was made for their ufe and be- 

to thi$. nefit, and that by a memorandum afterwards indorfed 

And the agent , ^ 

who effcdled the OH the policy, the intereft was declared to be in them, 

policy, may re- and the goods were valued at 4130/., including pre- 
cover in truft for . r • r •/r j u l • • 

three Britifh Hiium of infurance, commiflion, and all charges mci- 

partners, one of dent to a lofs. The Plaintiffs then averred in their firft 
whom, at the cotpiit, a lofs by perils of the fea, and in the fecond, a 
refides in an alien ^ofs by hoftile force. Upon the trial of this caufe, at 
••nemy’s country. Guildhalh at the fittings after Trinity term 18 ll, before 
Mansfield C. J., it was proved that Stewart refided at 
Hamburghy Barclay at Glafgowy and Macnab at Gotten^ 
hurghy and that they were partners in trade. It was 
proved that upon the petition of the Plaintiffs, a licence 
had been granted by the privy council, to Benjamin 
Fayle and Company, merchants,” thereby permitting 
a veffel, bearing any flag, to proceed with a cargo of 
fuch goods as by law are permitted to be imported, 
from any port in Rujfiay Prujfiay or Denmarhy to any 
port in this kingdom : the mailer to be permitted to re- 
ceive his freight and depart with his veflel to any port 


to this. 

And the agent 
who effc^ed the 
policy, may re- 
cover in truft for 
three Britijh 
partners, one of 
whom, at the 
time of the adllon. 
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not blockatJed, .notwithftanding all the documents that 
might accompany the (hip and cargo might repiefent 
her to be doftin^d to any other neutral or hollile port, 
and to wliomfoever fuch property might appear to be- 
long,” under the ufual provifions for indorfing, &c. ; 
the licence was- dated on the iith of May 1809. 
Stewart wrote a letter from Hamburgh on the 8 th of 
July^ apprizing the Plaintiffs that he had chartered the 
{hip Sophia Carolina Albertina to go from Rojloch in bal- 
laft to Rcterjburgh^ for a cargo of flax and hemp, which 
would be addreffed to the Plaintiffs, and giving them 
inftruftions to cffefl: an infurance tliercon from 
St, Peterjhurgh to Londotiy cither on receipt of the letter, 
or on the fhip’s arrival in Londouy at their difcrction, 
adding that perhaps they could get 3000/. provifionally 
covered better now than later in the feafon in con- 
quence of which letter the Plaintiffs effected the infu- 
furaiice in queftion on the 24th of July. The veflel 
took in her cargo at St, Peterjhurgh^ and was loft on the 
homeward voyage. The bills of lading were configned 
to the Plaintiffs, but they were not interefted in the 
goods. Stewarty Macnabj and Barclay were all Britijh 
fubje£ls. The a£Iion was commenced in January 
1 81 1. No evidence was given of the relations of 
amity or otherwife at that time, or at the time of 
plea pleaded, or trial had, exifting between Hamburgh^ 
Sweden, and Great Britain ; but the counfel for the 
Defendant aflumed it as a fa£^ of which the Court had 
judicial notice, that Hamburgh and Sweden were both 
in a ftate of hoftility with Great Britain, and that there- 
fore Stewart and Macnab, although Britijh fubjefts born, 
were alien enemies, and they raifed upon this ground 
two objedions to the Plaintiffs’ right to recover : firft, 
that no aftion could be maintained to recover money 
for the benefit of alien enemies \ fccondly, that the 
licence which had been granted, did not legalize the 

trading 


]8i>. 

Faylc 


•V, 

BouRDHiLON. 
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trading bjr alien enemies^ upon which this infurance wat 
efFeaed, but was confined to and Co* , Mans-' 
field C..J. referved both thefe points, fubjea to which the 
jury found a verdift for the Plaintiffs. . ^ 

Eejl Serjt. having, on a former day in this term, 
obtained a rule nifi to fct afide the verdia, and enter a 
nonfuit. 

Shepherd znA Vaughan ihewed caufe. As to 

the effea of this licence to legalize the trade, when the 
policy was effeaed, there was no war fubfift ng between 
Great Britain and Swedefty and the p.^rtner reiident a^ 
Hamburgh undoubtedly is not an alien enemy \ but 
even if the partners had all been refident at Peterjhurgh^ 
between which country and Great Britain there is un- 
doubted war, this licence, the purpofe of which is> 
to do away the difabilities incident to a ftate of warfare, 
would have legalized the traffic. The objea of thefe 
licences is to facilitate the importation of particular fpe- 
cies of goods into this country., no matter to whom 
they belong ; whether to an enemy refident in the ex- 
porting ftate or to otliers. The owner and the goods 
are .equally adopted as Briti/h by this licence. There 
are found rcafons for not introducing into the licence the 
names of the traders, for the licence muft be on board 
the (hip, and might fall into the hands of the enemy, 
at all events copies may be legally obtained here by the 
enemy’s agents, and to infert the names would fubje£fc 
to confifeation and the heavieft punifhments, the goods, 
and the importers or exporters, if difeovered and taken 
in any country over which France exercifes her domi* 
neering influence. All trade with any foreign ftate 
is reduced to this, that either the Britifb merchant 
muft fend out his (hip with bullion to . purchafe 
commodities, or diat foreigners, as conCgnors or con- 
13 * fignees 




IN THE Pimr-tiRST Tsar of GEORGE III. 


549 


Itgnees at the foreign ports, either on their own account 
or as .agents, muft participate in the trade. Many li- 
cences require a cargo to be firft exported, and legalize 
the importation of a return cargo only, many require 
the goods imported to be the property of the perfon 
licenfed, as in Fetfe^. Tbompfm^ anU^ i. 121., or the 
property of the bearer of their bjlls of lading, as in 
Deffiis V. Parry ^ 3 Bof, (sf PuIL 3. The words of this 
licence are moft general, and moft cautioufly worded to 
avoid being reftri^ed to any individual or clafs of men 
whatfoever, fo long as the poiTeiTor of it properly and 
legally comes by the pofTellion. It is not a licence, that 
the Plaintiffs may import, but U is granted to the 
Plaintiffs that a Ihip may come from an hoflile port, 
bearing any dag, and freighted with any man’s property. 
This licence is therefore transferable to any perfon, 
whatever be his political relation, to whom the Plaintiffs, 
in the exercife of that difcretion which the government 
has repofed in them, (hall think fit to communicate that 
benefit. In Kenftngton v. JngUs^ 8 273., it was held 

that the Plaintiff might recover on a declaration averring 
intereft in Juan Villas^ an alien enemy, the adventure 
being legalized by a Britifb licence, becaufe that traffic 
could not be carried on but in Spani/b veflels. They 
referred largely to the judgment in UJparicha v. Nohhy 
13 Eajl^ 33a. As the trade would be authorized there- 
fore by this licence, if the goods were wholly the pro- 
perty of an alien enemy, fo it can be no objeflion that an 
alien enemy has a part intereft in them. A Britifb fubje£l 
too, though refident in an enemy’s country, may ftill be 
a fubjeft, for all the purpofes of being a partner in a 
houfe of trade here, and of trading, as from thathoufe; 
as he may, on the other hand, be an alien enemy, fo far 
as he. mixes himfelf with the commercial tranfa&ions of 
a houfe of trade in an enemy’s country* Cafe of Jongt 
Ola[pna^ 5 299., Sir W. Scott held that a licence 

to 


1811. 


Faylb 

•V. 

BoUlUMXMlt^ 
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to Mr. ^Ravie, of Birmingham^ to in1{K)ft hither from 
Holland^ did not legalize an adventure by Mr. Rfivie of 
Amjlerdam^ as ^ Dutch exporter. Thereforci in this 
cafe, the two national charaders which Macnab pofleiTed 
of Savede and Rnglifbman^ may be fevered ; and it was 
perfeftly lawful for Stenoart^ Maenah^ and Barclay of 
Glafgow^ to import, thefe goods from &t. PeUrJburgh 
^into England^ to infure them, and to enforce the policy 
by an aftion in the name of tlieir broker for their be- 
nefit, although the fame things would not have been 
lawful to Stewart, Macnab, and Barclay, of Gottenburgh. 
But at all events a contra£): made with an alien not in a 
Hate of war is legal, and may be iccovered on, fo 
that the Plaintiff is entitled to recover at Icaft for the 
intereft in two thirds of the cargo, the (hares of Stewart 
and Barclay. 

Bejl contret* The rule niuft be made abfolute on 
both grounds. Firft, that the licence does not protefl: 
this property# Secondly, that two of the three perfons, 
in trull for whom the Plaintiff fues, are alien enemies. 
As to the firft ground, it is eflential that the king Ihould 
know how, and by whom, the trade is carried on : this 
is a licence to Fayle and Co. to import, and to no one 
elfe •, the words, to whomfoever the property may ap- 
pear to belong, are only an extenfion of the liberty to 
ufe Emulated papers ; they mean the oftenfible appelar- 
ance, not to whomfoever it (hall ultimately be proved, 
to the fatisfaflion of a court of jufticc, that the property 
belongs. If the Plaintiffs’ conftruAion (hould prevail, it 
mull go fo far, that this would be a licence to go to 
any port whatfoever in the whole world. If the pre- 
fent form of the licence, according to the found con- 
ftruftion, fruftrates the intention of the government or 
of thofe wha obtain it, that may be a very good reafon 
why the privy council (hould adopt another form' for 

3 tliefe 
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Fayle 
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thefe inftramentSy but none for departing from the 
found. conftVu&ion. No cafe can be cited> where a 
licence granted to one man can be ufed by another. 
Licence is not in its nature afligiiable, even if granted 
by a fubjefl:- In the cafe of Feifi v. Thompfou^ the 
licence was differently worded. But in the cafe of the 
Jonge Johannes^ ^Roh. 263. where fhe licence permitted 
Bridge and Smithy or their agents, or the bearers of their 
bills of lading, to import on board three neutral veffels, 
a claim was made by Smith on behalf of various pro- 
prietors, on the ground that he had obtained the licence 
in confcquence of inftru£fions from his correfpondents. 
Sir W. Scott held, that a material objeff of the controul 
which the government exercifes over fuch a trade, was, 
that It might judge of the particular perfons who are fit 
to be entrufted with an exemption from the ordinary 
reftriftions of a ftate of war. The purpofe of thefe 
licences is the employment of Britijb labour and Britifij 
capital, not the employment of foreign feamen and the 
capital of perfons refident in Germany, In the cafe of 
the Crijlina Sophia, cited 4 Rob, 12. and 267., the 
broker, who procured a licence to himfelf and com- 
panyj^ made oath that he Intended to include, under 
the denomination of company, all the owners of the 
feveral parts of the cargo, and ^ the Court acceded to 
the favourable fuggeftion, that the Iriftt government 
might be apprized of the intCRtion of including all the 
perfons, that the broker might have ftated their names> 
and have taken the licence in that abbreviated form.” 
But -there is nothing fimilar in this cafe. The ri(k of 
the underwriter is increafed by the afiured not conform- 
ing to thefe regulations, for the veflel whicli has on 
board a cargo not fo licenfed, is liable to feizure by 
Britifi cruizers and confifeation. Heihr v. MdcConttel, 
3 Bo/.fsfPuIL 113., it was held that a commifiion of 
bankrupt could not be fupported, which was fued out 

on 
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on the oath of the partners, two, of whom were Brityi 
fubje£ls domiciled in France; for the petitioning credr 
tors muft have a debt for which they could fue here* 
JBouRniLLON. The cafe of the Jonge Glaffina is favourable to the De- 
fendant, for if Macnab of Gottenburgh had applied for 
the licence which was granted to the Plaintiff, it would 
have been refufed him. The do£trine that if a licence 
be extended to an afien enemy, it enables him to bring 
all thofe a£tions which fpring out of the tranfaftion, 
cannot be denied, but it renders it the more neceffary, 
not to extend to alien enemies the benefit of fuch li- 
cences, without exprefs words or neceffary implication. 
In Kenfington v. IngUs the licence was to Read^ to im- 
port in any Spanijh veffel : it followed by neceffary im- 
plication, that there would be Spani/b property em- 
barked in that adventure, and the Spani/b fubje£ts to 
Vjrhom it might belong, were therefore virtually licenfed. 
The fame obfervation applies to Ufparicha v. Noble. 
If the Plaintiff cannot recover the whole, he cannot 
recover a part, for the Court has no means of afeertain- 
ing what (hare belonged to one and what to another 
partner, nor of apportioning the verdiil. No grant of 
the king can take effed, unlefs it be made upon a full 
knowledge and difclofure of all circumftances. It is 
impoflible the king Ihould know for whofe benefit 
the tranfaAion is carried on, when the licence is thus 
worded and thus transferred. [^Mansfield C.J. The 
fome objedion would have militated againft the judg- 
ment on the ChrtjYma Sapbia.1 

Cur. adv. vulU 

Mansfield C. J. now delivered judgment. The 
cafe of D^is v. Parry fo far refembled this cafe, that 
Bridge and Smith had no intereft in the cargo, but they 
were the confignees of it, as Fayle and Co., in this cafe, 
are the confignees of the goods. But on the whole, 

con-* 
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confidering the terms of this licence, it feems to us that 
it does not found any objection which the underwriters 
can taKe, to prevent the PJain tiffs* recovering on this 
policy. The words of the licence are as general as it is 
pofiible for them to be ; they are without reference to 
the goods being the property of any particular perfons. 
The words of the licence are, we hereby grant this 
licence to B. Fayle and Co., merchants, for the purpofes 
fpecified.in the order of council, and do hereby permit 
a veffel, (not any particular perfon’s veffeh) to fail, &c.” 
Under this licence goods arc imported from Rujftay 
configiied to FayU^Vi^. Co. ; they are the confignees, and 
are the very perfons who applied for this licence and ob- 
tained it. ITie tranfaftion exadlly correfponds witli this 
licence, and probably this was the very fort of trade the li-* 
cence was meant to legalize. Trade wdth Rujfta^ Prujfiay 
and Denmarhy rnuft be carried on either by BritiJ/j agents, 
refident there, or by the inhabitants of thofc countries : 
but whichfoever of the two put the goods on board the 
fhip, it feems to liave been the very intention of govern- 
ment to encourage the importation of thefc goods from 
Rujtai PruJJia^ and Denmark ; and probably they form 
the very bulk of this trade from thofc countries to this, 
therefore there may be very good reafons for making this 
licence fo general. The queition of alien* enemy has 
nothing to do with the cafe 5 the quellion is, whether 
Fayle and Co. have a right now to recover the fum af- 
fured ? not what they arc to do with it when they have 
got it. The cafe of Bridge v. Smithy in Robinfen^ does 
not apply, for there tlic perfon importing was neither 
the agent of Bridge and Smithy nor held his bill of lad- 
ing } therefofc the 

{a) Rule mull be difebarged. 
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CASE lit MICHAELMAS TERIiT 


ADVERTISEMENT. 

Tift imp^rianei of the fulgeB dtfeujfed pn the laf cafe nvitl war* 
rant tfje Reporter in placing here another cafe which invohfed 
•the fame principlest though not immediately confequent in order 
of time,. 


iSll* 


Morgan v. Oswald. 


A licence to ^J^IS was an a£Iion brought on a policy of infurance 

fncrcl'ant^thifa goods Slipped in tho fhip America, on a voyage 

Ihip may go to an from Archangel to London, Upon the trial at Guildhall^ 

hoftile pert and the fittings after Hilary term i8i2, before Mans* 

cargo o^gTOds, points werc made for the defendants. 

authorises the im- I, That there was a deviation by the ftip^s going^ back 

portatiou of iiKh to under llrcfs of weather, in order to refit, 
goods, being the ^ ^ “ 

property of an alien it being contended that there were other port* nearer to 

the place where flie received damage : but upon this 

country, and point the jury, at the trial, and the Court on reviewing the 

thcrtforc autho- evidence, upon the motion for a new trial, made by BeJ{ 

nzes him to infure, \\\ Eajler \Qxm \Z 12 j were of opinion that 

and enforce his ^ ^ 


thcrtforc autho- evidence, upon the motion for a new trial, made by BeJI 
nzes him to infure, \\\ Eajler \Qxm \Z 12 j were of opinion that 

contraa of infu- angel was the moft proper place to which Are could 
ranee in our h^YC gone for repairs, and that there was no deviation. 

If Vhe defence fecond and third points upon which the Defend- 

npon a policy Lc, ants rofted their cafe arofe on the licence. The mate- 

Icqliircs tirdTtc underfigned R. Ryder, 

of the (hip’s clear- in purfuaiice of an order of council, fpecially autho^ 
wee fiom^an ^ rizing die grant of that licence, did thereby grant that 
indoifed iliereon, licence, for the purpoic fct forth in the faid order of 
triilV^inLrlcd"^ council, to Henry Slfkitt, and did thereby permit a vef- 

ib incumbent on ^ 

the Defendant to prove wlTat a clearance it, and the dilcrepancy between the real dale 
of the clearance and the date indorfed. 

If the date be indorfed at the 17th, wd the. real date of the clearance be the 2toth. 
Semble t))at it is a fubHantial compliance with the condition. 

Qua re whether a clearance be any (ingle document, or the coIlecUon of all the papeit 
necefTary to enable a (liip legally to fail ? 

Licences to trade ought to be conftnied liberally. 

* fel, 
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fel, bearing any flag except the JWvi, to proceed in t8i4. 

baIlaft,from any port north of the Scheldt to Archangel, 

1 . f «»..« . - . MoitOAlt 

or any other port in the Whtie Sea^ there to load a cargp 

of fuch goods as were permitted by law to be importedi OkWAiJih. 
(except German linens^ ftock-fifhi and oib) and to pro- 
ceed with the fame to a port of the United Kingdom t 
the mailer to be permitted to receive his freight, and 
depart with his crew and veflcl to any port not block- 
aded, notwithllanding all the documents Which fhould 
accompany the Ihip and cargo might reprefent the fame 
to be deftined to any neutral ot hoftile port, and to 
whomfoever fuch property might appear to belongs 
provided that the name of the veflel, her tonnage, and 
the time of her clearance from her port of lading, Ihould 
be indorfed on that licence. The order of council, of 
the fame date with the licence, upon the authority 
whereof it iffued, purported to be made upon reading 
the petition of Henry Stffkin^^ arid was exprclTed in the 
fame terms as the licence. The following indorfement 
appeared upon the licence. The veflel, for which the 
within licence has been granted, is the Rojtcck Ihip, 
called America i A* Gunter mailer, of 400 tons burthen, 
which cleared the port of Archangel for the port of 
London on the 5th September^ old ftyle, i8io. Thd 
cargo confifts in 187 calks of tallow,** &c. The 
captain of the veflel, being crofs-examined, admitted 
that he got his clearance at Archangel on the aoth of 
September new ftyle ( he received his papers on that day ; 
the veflel failed from Archangel on the 2 2d September 
new ftyle, and was loll in her return to Archangel to 
refit, while flie was coming in over the bar of the har- 
bour. The goods ihfured were the property of Brandt, 

Rcddc, and Company, of Riga^ Ruffian fubjeilsi there 
being at the time* of the infurance and adventure war 
between England and Ruffia^ The firft objeaion made 
upon thefe fafts was, that the condition of the licence 
Oca bad 
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had' not boen complied wlth^ inafmuch as the true time 
of the (hip's clearance from her port of loadinjg was 
not indorfed on the licence; and that therefore the. 
adventure was illegal : the fecond objc£tioa was, that 
the perfons interefted were alien enemies, the importa- 
tion of whofe property was not authorized by that 
licence. The jury, however, under the diredioii of 
Mansfield C. J., found a verdict for the Plaintiff, for a 
total lofs, with a fmall benefit of falvage : and Befi ob- 
tained a rule nlfi for a new trial Upon the two points laff 
mentioned, and alfo upon the queffion whether the jury 
ought not to have found an average lofs only ; but tliis 
laft point was not mentioned upon the difeuflion of the 
rule. 


Shepherd and JLfux Scrjts. in Michaelmas term 1812, 
(liewed caufe againfl. this rule. They contended that the 
condition of the licence was fufficiently complied with. 
The procefs of obtaining a clearance was a work of feveral 
days; the clearance confiited not in any one particular pa- 
per, but in the whole number of papers requiCte to enable 
the Ihip legally to profecute her voyage ; a feaman ap- 
plied at the cuftom-houfe for his papers on one day, and 
received them on another. Probably the indorfement 
on this licence was made there on tlie day on which tlic 
captain firft applied for them. [The Court fuggefted, 
that as this adventure was contraband in Rujfta^ it 
could not be prclumed that the indorfement was made 
by the officers of the cuftoms at Archangel. It cer- 
tainly was the praflice in England for the captains of 
veffels to procure fimilarJndorfements to be made at the 
cuftom-boufe, although no law required them to be 
there made.] It was often the praffice of the n^erchaiit 
who was the owner of the veffel or cargo, and reCdent 
perhaps at a confiderable diftance from the place where 
the Ibip layi to procure the clearance ; in fuch a cafe, 

a literal 
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a literal compliance with the condition of the licence 
would-be impoffiblej in the prefent cafe it was fub- 
ftantially complied with, which was all that was necet 
fary. - Edwardses Leading Deeijions in Cafes of Britijb 
Licences^ 24. Vrow Cornelia^ Scott h fays : " In the 
ufe nnd» application of licences, • the Court will not 
confine the parties to a literal conftru£l:ioii. ^ It is fuflS- 
cieut that they fliew, under the difficulties of commerce, 
that they come as near as they can to the terms of the 
licence ; and where that is done, the Court will not 
prevent them from having the entire benefit intended 
by his majefty*s government.’* In the cafes of Rohinfon 
V, Cheefewright^ and Same v. Touray^ now pending in the 
King*s Bench on the fame (hip and policy, that Court 
appeared difppfed to confider the clearance as a conti- 
nued a£l:, the colleflion of all the papers that are necef- 
fary to enable a fhip to fail, fo that the time of applying 
for or obtaining any one of thofe papers may properly 
enough be called the time of the (hip’s clearing. On 
the fecond point, they contended, that die language of 
this licence was the moft comprehenfive that could be 
ufed. It did not require that the fliip or cargo fhould 
be the property of Siffkwi to whom the licence was 
granted, as in Feife v. Thompfon^ ante^ i. 121., and Feife 
V. Waters^ ante^ 2. 248., or the bearers of his bills 
of lading, as in Dejtis v. Parry^ 3 ^ 3*i 

nor did they require, as many licences expreiled 
it, that it fliould be the property of Siffkin or other 
Britifk merchant, as in fomc other cafes, nor that .it 
fliould be the property of Siffkin or others, as in 
the cafes of Flindt v. Scotty 1 $ Faff 524., and Flindt v. 
Larkin [a). Nor was it a licence for S ffkin to import : 
it was a licence to Sffkin for a fliip to import. It did 
not define to whom, or to what country the veffel 


1812. 

MoWUM 




(«) Since reported in BtRt i Maule (Sf Selwt >17. 

O 0 3 fliowld 



CASE iir MICHAELMAS TERM 


Morcak 

P^WALD* 


ihould belong) it was escprefsiy permitted that the lhi{^ 

might bear aiiy flag except the French and the hccnce 

was to be effeAual^ to whomfoever the property in the 

goods might appear tp belong, which meant, to whom-? 

foever they adlually might belong. This conftruAioi^ 

was fortified by confidering the purpofe Of theie 

licences^ which was to fandtion and facilitate the im* 

« 

portntion of the fpecies of goods of which this country 
ftood moft in need, not further regarding who might be 
the owners, or who might derive the profit of the 
adventure, than by placing it under the guardianthip of 
the perfon whom the government confidered worthy to 
he entrufted with the management of tiiis licence. The 
courts of admiralty have uniformly put this conftrudtion 
upon the words “ to whomfoever fiich property might 
appear to belong.” In the cafe of the Coufine Marianne^ 
Ednvards^s Leading Deeifions in Cafes of Britifh Licences^ 
ao., Scott J. fays : this Court has never yet reftored 
'the property of an enemy, except in thofe inftances 
where the words to whomfoever the property may 
appear to belong,” are introduced into the licence. 
Where thofe words occur, they have been held to ex-» 
elude all enquiry into the proprietary intereft.” The 
fame was held by Grant M.R. in the cafe of the fliip. 
Hendrick^ i AEton^ 32p. In the cafe of tlie Vrov) Cor^ 
neliax Hid* 23., though the fadls are not fimilar, yet the 
decifion of Scott J* abundantly efiabUfhes the pofition, 
.that licences are to receive the moft liberal conftrudlion. 
Ufparicka v. Noble^ 13 Eafty 332., recognized the prin- 
ciple that a licence authorizing a trade to the port of an 
alien enemy, intends that alien enemies refident there, 
muft have intereft in the goods configned thither, and 
therefore impliedly authorizes fuch confignees to iniure 
the adventure licenfed, and to enforce the contra£); of 
infurance by fuit in our courts. Upon the fame prin- 
C>plo3 this licence intends that the goods to exported 
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from Archangel will be the go<^s of alien enemies reC- 
dent there^ and it alfo impliedly authorizes them to 
cfiefl here infurances on their property, and to enforce 
their contract in this country, as a part of the neceflary 
rights and proteftion incident to the enjoyment of that 
commerce which it is the purpofe of thefe licences to 
permit and encourage. If this were a licence, the only 
objeft whereof was the furtherance of our own export 
trade, there might be more reafon for reftriftions upon 
the homeward cargo ; but the obje^l: of this licence is 
evidently the homeward cargo only, for the (hip is to 
go to Archangel in ballaft. It does not preferibe whe* 
thcr the homeward cargo fliall be Engiijh or Rujfian 
property: it may pofllbly be EngU/K^ but it is more 
probable it fliould be Rujfian^ and if it be, the country 
obtains this additional bencilt, that the goods, of which 
llie (lands in need, are configned hither at the rifle of 
Rujftan fubjc£ls, and by the employment of Rujfiun 
capital in our fervice. If it re(lri£led the goods of the 
forts required to fuch as were EngliJh property only, 
it is moft probable that no fuch cargoes could be 
procured. 


Bejl and Marjhall Serjts., in fupport of the rule, con- 
tended, as to the firft point, that the words requiring 
tlie date of the clearance to be indorfed, moft rigidly 
and technically conftituted a condition •, there might be 
good reafon for the government to wifli to knew the 
exaft moment of a fliip’s quitting an enemy's country.; 
the reafon, however, it was unneceflary to enquire, 
' fince, if it were a condition, however immaterial might 
be the caufe for which it was introduced, it mud be 
rigidly complied with. The reafon why a warranty in 
a policy muft be literally performed, is becaufe it is a 
condition. By Lord Mansfield C. J., Dehahn v. Hartley, 
^r. ^45. This condition muft^ above all others, 
Q o 4 b,^ 
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be moft exn£lly performed, becaufe it is a condition in 
a grant of the crown, made in favour of the crown, 
which "is to be conftrucd more ftriftly than a condition 
in favor of a fubjeft. This Court would hefitate before 
it would purfue the decifions of the Court of Admiralty, 
which avowedly varied a little, according to circum-^ 
ftances of political expediency ; but the Courts of com- 
mon law could not *be guided in their decifions by 
motives of political expediency. Had the condition then 
been performed ? If the captain undcrllood what a 
clearance was, ac<»rding to his teftimony it had not, 
for the licence was indorfed as if the clearance had been 
obtained on the 17th of Septembery new ftyle, and the 
clearance w^as not in fail obtained till the 20th ; if the 
clearance was not indeed any one fingle document, but 
the perfe£ring of all the documents requifite for the 
iliip’s failing, the time of obtaining the laft of them was 
the date of the clearance ; and either w^ay, the condition 
had not been performed. The fafls upon which Lord 
Ellenhoroiigh dirc£l<jd the jury in the cafes of Robitifon 
v. CJjcefewnghty and Rohinfon v. Tourney are not before 
this Court, therefore no application can be made of 
thofe cafes to the prefent queftion. As to the fccond 
point, this is the form of licence which would be granted 
in order tQ difpenfc with the difabilitics of trade with 
Rujfia which a flate of war impofes, and to enable a 
Britijh fubjeft to import foreign property in a Briii/k 
vclTcl. But to give it the effeft contended for, will be 
giving the licence a much wider fcope than the mere 
difpenfing w^ith the difabilitics of war j it will be alfo 
difpenfing with the j)rovifions of all the navigation a£ts, 
for this is a Rojlock vefiel, in which the goods are im- 
ported. This indeed his majefty in council is enabled 
to do by order in council or licence, under the ftatute 
45 (?. 3. c. 40., whether in a friendly or a hoftile veflel 5 
but confidering the great benefit which this country has 

derived 



IN THE FiFTY-THIRII YeaR OP OEORG]^ IIL 


ssa 


derived from the navigation a£ls, policy requires that 
any gfant made in derogation of thofc afts (hall receive 
a very ltri£t conftruftion. This licence iflues on the 
petition of Siffkin ; it is granted to Sjffktn ; it therefore 
neceflarily means that Bifflnn (hall import. If it had 
been to and others^ that would only have pro- 

tedled others ejufdem generis^ oth^x^BritiJh fubjefts, who 
ftood in the fame relation to the Briti/h government, as 
the Court of King’s Bench have determined in the cafes 
of Flhidt V. Scotty i^Eafty 524., and F/i/tdtv. Crochatty 
ibid. 522., and Flindt v. Larkin y tried 4th March 
1812 (/i). This permiflioii is ftill more confined: it is 
to Siffkin only. It mull be intended that the vcflel 
permitted to depart is the velTel of Siffkhty and of none 
other. No words in the licence {hew an intention that 
the privileges conferred by this grant are to be imparted 
to any other perfon, much Icfs to alien enemies, or 
that the goods to be imported {liould be an enemy’s 
goods. It is a rule in the conftru£lion of royal grants, 
that the king is not bound, unlefs it appears that all the 
circumllances are difclofed to him : nor is it to be 
gathered from the order in council on which the licence 
was founded, that the king knew the goods were to be 
the property of alien enemies. It is therefore fought to 
make of the grant of the crown a ufe which the crown 
never contemplated. Jonge Johannesy 4 Rob, 

Scott J. held that “ a material obje£l of the controul 
which government exercifes over fuch a trade is, that it 
may judge of the particular perfons who are fit to be 
entrufted with an exemption from the ordinary rellric- 
tions of a Hate of war.” The crown totally fails of 
this obje£l if the privileges of the licence may be com- 
municated without its knowledge. Hoff mingy 2 Rob, 162., 
Scott h jfaid, it is indubitable that the king may, if 
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Jbf pienfeSf give an enemy liberty to import : but I ap- 
prehend that unleia Aere are very exprefs words to this 
ciFe£l to be found in the licence, I am to confider its 
meaning as not going to that extent, but as giving fuch 
a libMy only to fubjefks of this country : it is a licence 
to Britifi fuhjeBs to ipiport, and as I underftand it, they 
are to import on their own account / and if it appeared 
that the importation was on the account of other than 
Britifb merchants, 1 ihould hold, that under the terms 
of the licence it could not be confidered as a legal im- 
.portation.” [Gibbs !•, Sir William Scott lays down this 
principle : that while the trade of the country remained 
in its original ftate, and the licenfed trade was the ex- 
ception to the general rule, licences were to be conftrued 
ftri£^ly, but that fmce the licenfed trade has become 
the general trade, and the unlicenfcd trade the excep- 
tion, licences are to be conllrued liberally.] With the 
moft unfeigned fubmiilion to fo great a name, that 
doftrine can never be received . in the courts of com- 
mon law ; it will not be endured here that the interpret 
ration now to be put on a written inftrument (hall be 
the reverfe of the interpretation which was put on the 
fame inftrument ten years fince, becaufe the inftrument 
is of more frequent recurrence ; it would difturb all the 
rules for the conftruflion of contrafls. In the cafe 
of the Jonge Klajftnoy where 

. of Birmingham^ had obtained a licence for the importa- 
tion of certain goods from Holland to this country, 
being Jhis property ; Scqtt J. held it not to proteA goods 
(hipped at the rijk of Ravie from Amjlerdam^ where he 
had another houfe of trade, and the (liipping of which 
goods,.i?/7w>, being in Holland^ perfonalJy fuperintended,, 
m fortiori fuch a privilege is not to be transferred tq an 
alien enemy. The authority of the earlier deciftons of 
that great Judge, backed with the uniform eburfe of th^. 
common law, mui^.jdterefqre o^pofed to his latter 

4eqV 
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decifionss and it is better that the jtt4gnDeiits of this 1813, 
Court Ihould militate with the ju^ments pf the C^rt 
pf Admiralty, than be difcbrdant tp the former determL 
nations of themfelves and of all the other common law 
courts. It is not competent for this Court to enter into 


reafons of ftate policy, or to conjeflure what was the 
intention of the privy council, or to collefl it from the 
framers of the inftrumertt, or from any other fource than 
the language of the licence. The true meaning pf the 
words to whomfoever the goods may appear to belong,’* 

8 not, as has been fuggcfted, to whomfoever they jfhall 
belong : for it is a rule of conllru£tion that no word is 
to be rcjefled as ufelefs when it may bear a meaning, 
but that corillruftion would make the word << appear’* 
wholly infigniiicant. A further reafon refults from Uie 
rule mfeitur a fociis the words are found in tlie 
fame fentence with the permifTion to ufe a fi^iitious flag, 
a falfe deftination, and fimulated papers, they relate to 
appearances aflumed for the purpofe of eluding aa 
enemy, not to the true ownerftiip. It does not appear 
in the cafe of Ufparicha v. Noble^ what were the terms of 
the licence. Lord Ellenbdrcugh C. J., however, faid 
upon occaflon of the cafe of Mennet v. Bonhamy 15 Ea/ly 
477., that if that cafe were to be prefled upon the 
Court of King’s Bench, they had rather get rid of the 
authority of Ufparicha v. NebU than of Conv^ay v. Gray^ 
10 Eajly 53 (y. That Court fent down the cafes of 
flngedorn v. Bajfetty and Hagedorn v. Vaughan (a) to a fe- 
pond jury, in order to try whether Hamburghers were 
alien enemies : but the licence, which was flmilar to 
this, would have rendered that fad wholly immaterial, 
if the words « to whomfoever the property may appear 
to belong,’* which the Plaintiff’s licence contained,' 
Y[9uld have covered the hollile property. It was ob-* 

(a) Not yrt reported. a 

' ^rved 
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ferved that .the (hip Ucedfed was to go in ballaftj but 
that is not to go from this country, only from ibme 
port north of the Scheldt ^ that fhe‘ may not carry oA 
trade between thofe ports and Ruffih; and this provifion 
is perfedtly confident with her firft carrying out a cargo 
of Briti/h or colonial produce from England ; therefore 
that inference fails. is truer policy to give employ- 
ment to Englijh than to RuJJtan capita' in the fupply of 
our national wants ; and the profits of the trade more 
than countervail the riik. This too is a very dangerous 
power, and may be much abufed. But the queftion of 
policy is not for this Court to confider. 

They prayed that the Court, if inclined to give judg- 
ment for the Plaintiff, would permit the cafe to be 
turned into a fpccial verdift. 

Gibbs J. obferved that all thefe licences differed fo 
much in their terms, that Unlefs the very words of the 
licence granted in each cafe were before the Court, 
there was no mode of feeing how far the cafe cited was 
applicable to the fubjefl: of difeuflion. The licence 
in Ufparicha v. Nohle was granted in very early times. 

Cur. adv. vult. 

On this day Mansfield C. J. delivered the opinion of 
the Court. 

This caufe has been argued much at large. It is an 
aftion on a policy of alTurance, and the principal ob- 
je£lion to the policy in tjiis cafe is founded, not on any 
fafts relating to the circumftances of the voyage, but 
on the ground that the perfons feeking to recover in this 
aftion were not perfons authorized by this licence to im- 
port the goods which were infured ; there was alfo ano- 
ther previous objeftion, that fuppofing the licence to be 
effectual, the adventure did not come jvithin the condi- 

3 tion 
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tion of the ligenpe. I will take ootice of this pbje^ion 
firft, becaufe tlie fame^ thing has been decided in the 
Court of King’s Bench (a)» The licence which per- 
mits. the Slips to proceed, has a provifo, that the name 
of the veflel, lier tonnage, and the time of her clearance 
from her port of loading, (hall ,be indorfed on this 
licence* An indorfement was made upon the licence, 
and it is thus indorfed : The veflel for which this 
licence is granted is the fliip called, 

Gunter mailer, which cleared the port of Archangel for 
the port of London the 5th September i8io.” That 5th 
September i^io, old ftyle, is the September, ntw 
ftyle. The captain’s evidence w'as, that he got his 
papers on the 20th of September new ftyle, and failed on 
the 22d ; and it is obje£lcd, that the indorfement does 
not fpccify the true date of the clearance. We tliink, 
as the Court of King’s Bench did, that there is no foun- 
dation for this obje£lion, but that the provifo has been 
fufficiently complied with. In the firft place, we do 
not know what a clearance is \ we thought at firft, as 
many other perfons did, that it was fome particular 
document or memorandum ; but it now appears, that 
there is no fuch thing as any one particular paper called 
a clearance : if there be no fuch thing, then it is impof- 
Able to comply with the literal terms of the provifo. 
If it had been a fingle document, and had been prepared 
at the Englijb cuftom-houfe on the 17th of September, it 
is very poflible that the captain could not, and might 
not have received it till the 20tli fo that even in the 
cafe of a veflel failing from England, afls of the officers 
of government might have prevented, a more, literal com- 
pliance with this condition than has here been pradlifed. 
But if the Defendant meant to. rely on this objedion, 
it was incumbent on liim to make out, by fome evidence 
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or other, what a clearance is, and to Ihew that die Iha 
dorfement was not true; this, however, he has no^ 
done; and in this obfcunty it is impoffible for us tO 
fay that the truth of the indoriement is inconfiftent with 
the captun obtaining his papers on the 20th. That 
obje£iion being out of the way, the great objeAioa is, 
that by the terms of the licence, the goods mutt be laden 
by Siffkin t and not only that thefe goods are not loaden 
by Sij^n, but that even if other fubjeAs might 

import under this licence, yet that the Plaintiffs could 
not, becaufe they are the enemies of the country. This 
qneftion is alfo before the Court of King’s Bench, and 
it would have been defirable if the Judges of both courts 
could have met and fettled the point; but the term 
drawing to an end, we think it belt to decide as well 
as we can. The petition is the petition of Sjffkitti and 
the effe£t of the licence is to fend a (hip, to proceed in 
ballaft for any port of Rujia^ and there to load. A 
Blip fent to Rujia to take in goods, mutt neceflarily be 
fuppofed to take in Rujftan goods, and it mull be natu- 
rally fuppofed that thofe Rujfian goods are the property 
of Rujfian fubjefts. If had imported Ru/JiaH 

goods, no obje£lion could be made ; nor, I fuppofe, if 
any Britijh fubjefl had : but the queftion is, whether a 
Rujftan fubjeft may import fuch. What, then, is the 
difference whether a Britijh or RuJJian fubjefl imports ? 
If a Britijh fubjed impq^ts the goods, in ail probability 
he mutt pay for them ; and they come liither at his rifk : 
if they are imported, as in this cafe, by a Rujfan^ they 
are at his rifk. The great objed of the licence is, to 
Ymi'RtJfan goods in this country, and in all the licence 
there is not a fingle hint, by whom they are to be put 
on board. It therefore feems to follow, that they may 
be put on board by a Rujfan fubjefl ; and if it does* 
then it necelfarily follows, that, according to the cafe of 
Vfpariehtt v. AW/, all the rights attach which are .neceC* 
a far/ 
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fary for the enjoyment of the right of importing ; there* 
forei pnlefs we overturn that czfe, which has all the 
principles of found fenfe to fupport it, it neceflarily fol- 
lows, that a Rujftan fubJeA, licenfed to import goods 
into Great Britain^ has a right to infure them. A great 
number of objcdions were made againft this conftruc- 
tion of the licence *, and much argument was ufed to 
fliew by what rule fuch licences were to be conftrued ; 
and it was Yaid, they were to be contlrued ftri£tly. 
Lord Ellenhrough and the Court of King’s Bench, in 
the cafe of Vfparicha v. Nohle^ and other cafes, and cer* 
tainly the Court of Admiralty alfo, now are of opinion, 
that licences ought to be conftrued liberally, and I think, 
upon very jgood ground. This fpecies of licence has 
been conlidered as an exception out of the general law, 
but It is now ufed to carry on a very great part of the 
trade of the country ; and unlefs it were fo carried on, 
a very great part of the trade muft be loft 5 and for 
preferving it, the licences ought to be conftrued libe- 
rally. And though certainly this Court is not bound to 
follow the authorities in the Court of Admiralty in 
general, yet as that Court has primary, and even exclu- 
five jurifdifliion in feveral fubjefts of capture and ma- 
rine law, from which the Courts of common law have 
taken all their doclriiie relating to thefe fubjefts, I think 
it would be of moft mifehievous confequence,’ if here- 
upon we differed from them. It has been faid, that a 
grant of tlie king muft be ftri£IIy taken ; but this is the 
firft time that fuch a licence as this was ever aflimilatcd 
to a grant of property from the king ; a commercial 
licence is not at all like fuch a grant. With rc- 
fpeft to confining the licence to the perfons to 
whom the licence was granted, I am fure that that 
objection has been over-ruled in this Court. In fome 
cafes indeed, as Felfe v. Thompfotti the licence has 
been exprefe, to import goods belonging to particular 

perfons. 
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pcrfons, there only the goods which belonged to thofe 
perfons could be imported $ but there are many cafes 
where the licence has been granted for three, fotir, or 
five fliips, in which no fuch reftriftion has prevailed^ 
Much argument has been raifed on the words, “ to 
whomfoever they /ba// appear to belong,” and it is faid 
that the Court of Admiralty has decided it to mean to 
whomfoever they fliaK belong it is unneccflary for us 
here to confider whether fuch is the effecV of that pro- 
vifion in the licence or not, though I may again obferve, 
that it is extremely defirable that the conftrudlion which 
this Court fliould put on it, ihould agree with the con- 
ftruflion put on that part of the licence by the Court 
of Admiralty, becaufe they have the great original 
jurifdiftion in all queftions of this fort. I have men- 
tioned the cafe of Ufparicha v. Nohh\ the parts of it 
that are material have been fo often read that it is un- 
nccelTary for me to repeat them ; the Court of King's 
Bench arc there of opinion, that a licence legalizing 
the adventure, gives the means of profecuting all the 
rights which arife out of that adventure. I have an- 
other cafe which flicws what rights may be acquired 
by the fubjecls of ftates in hoftillty, Fenton and An-- 
other ^ AJfignces of Rennards^ BafikruptSf v. Pcarjon^ 
15 EaJ!^ 419. ; the marginal note is, « A trading licence 
“ from the crown to merchants to fond a flnp 

in ballaft to an enemy’s port, there to receive ar.d 
“ load a cargo, and import it into this country, by 
** legalizing the purchafe by the fubjeft, legalizes the 
fal(? by the enemy, and impliedly legalizes the vendor 
enemy's right to ftop the goods in iranjuu after their 
“ arrival in port here, upon the intermediate infolvency 
of the vendees, after a part payment only, (which 
« was offered to be refunded,) and alfo to employ an 
« agent here for that purpofe.” Now, to follow the 
right of flopping in tranfitu^ it will refult, that if the 

Ruffian 
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RuJJian confignor had a right to flop the goods, he 
might bring an aftion for them, for it would be ridi- 
culous' to hold that he had a right to flop in tran/tUh 
unlefs he might enforce that right - by an aftion, if im- 
peded in the exercife thereof. Without going minutely 
into detail^ therefore, it fuffices to fay, that under this 
licence, RuJJian fubje£ls were at liberty to import their 
goods into this country ; and if a RuJJian fubjeft had a 
right to import thofe goods, he had’ therefore a right to 
infure them, and to bring a£bions to enforce that con- 
traft ; the confequence is, tliat the verdift, which in 
this cafe has been found for the Plaintiff, muft ftand, 
and the 

Rule muft be difcharged. 


REGULA GENERALLS. 

JT IS ORDERLD, That from henceforth bail in this 
Court ihall juftify at the fitting of the Court only, 
and at no other time, except on the laft day of term, 
when bail, who may have been prevented from attending 
at the fitting of the Court, (hall be permitted to juftify 
at the rifing of the Court. 


ENP OF EASTER TERM. 
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A 

ABATEMENT, 

See Infant, k 

ABSTRACT OF TITLE, 

Ses Agriemfnt, 8. 

ACTION, NOTICE OF, 
5*frNoTicii OF Action. 

ACTION ON THE CASE. 

I. If a vefiel is damaged by another 
running foul of it, and the jury find 
a verdict for the Plaintiff, the Court 
will not fend the cjfc to a new trial 
beeaufc there may be fome giound 
to believe that the Pkintiff was ne- 
gligent in navigating his vcffcl, as 
.well as the Defendant. CoUinfon 
andOifjers w. Lot kins » P^ge i 


3. If a broker, being authorffed to fell 
goods for a certain price, fells them 
at an inferior price, the proper re* 
nicdy is by adlion oo the cafe. * 2>ti- 
frefne v. Hulcbinfon^ F®ge 1 1 7 

ADMINISTRATION. 

1 1 . If an adminillrator (hews that he 
fucs for a greater value than is co- 
vered by the aJ vaJertm ftamp of hia 
letters of adminiilration, he (hews 
his adeniniftration to be void, and 
cannot recover. Hunt, Admni^raiQr 
of Camplell, v. Stivens. 1 1 3 

3. Although he fues for a doubtful 
claim. ti^, 

3. He muff prove his ad min iff rat ion, 
for that conUitutes his title to re- 
cover. 

4. And it will not fuffice to fue out 
i)ew letters of adminiffration on a 

I larger ffamp after he has obtained 

I judgment. 

Pp 2 ADVOW- 
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ADVOWSON. 

Se^ PiRpr^TUAL CtftiAcy. Reco- 
very, 8. 

AFFIDAVIT. 

1. An afEdavir, tljc title of which 

ftylesthc Plaintiff “ Aflignee,*’ with- 
out furtlu-r txidanation, is bad. Sfey 
tier V. Cottrell, P^igc 577 

2. Any perfoii other than the Defend 

ant making an affidavit of merits to 
fet afide an interlocutory judgment, 
muff either fwear that he is the 
Defendant's attorney's managing 
clerk", or the Defendant's attorney. 
Neefom v. Wkytoch, 403 

3. An affidavit, having only one ftamp, 

cannot ’be 11 fed in more than one 
caufe. Anonymous, 469 

AGREEMENT, 

AndJee\L\st<^Sii, Con sin;- ration, i. 

4. Evidencf, 11. I, 2. 

j If a builder undertakes a work of 
fpecified dimenfions and materials, 
and deviates from the fpccitication, 
he cannot recover upon a quantum 
valebant, for the work, labour, and 
materials. Ellis v. Hamkn, 52 

2. Whether an infirument ffiall he a 
leafe, or only an agreemeat for a 
Icafe, depends on the intention of 
the parties, as it is to be colledltd 
from the inllruinent. Morgan, on 
the Demife of Dowdtng^ v. B'ljell. 65 

3. Strong circumftances of inconve- 
nience app.^rent on the inffrume-t, 
if it fhould be con Hr tied as a leafe, 
indicate the intention of the parties, 
(bat it Aiould be an agreement only. 

ih. 


4. Such as a llipulation that out of 
the rent mentioned, a proportionate 
abatement fhould be made ifi refpedb 
of certain excepted premifes; for 
until that was apportioned, the lefibr 
could not diffrain. Page 65 

And a ffipulation that the tenant 
ffiall hold at and under all ufual 
covenants as between landlord and 
tenant where the pfemifes are fitu- 
aic ; for it may be difputable what 
arc ufual covenants. ib. 

. An oid'^r for goods written and 
figned by the feller in a book be- 
longing to the bujer, may be con- 
ne£led with a letter of the feller to 
his agent, mentioning the name of 
the buyer, and with a letter of the 
buyer to the feller, chiming the per- 
formance of the order, fo as to con- 
ffitute a complete contract within 
the ttatutc of frauds. Allen v. Bcn~ 
net. 169 

7. It is no objedlion to the validity of 

a coniradl for the? falc of goods 
figned for the feller, that the feller 
cannot enforce the fame contrail 
again ff the buyer, becaufe the buyer 
has never figiicd ijt. ih. 

8. An agreement to grant a leafe 

contains no Implied engagement for 
general warranty of the land, nor for 
delivery of an abffradl of the leflbr's 
title. Gvoillim v. Stone, 433 

ALIEN ENEMY. 

Under a licence to Briti/b brokers 
rtfidtnt here, that a fhip bcaring^any 
flag may import from an enemy's 
country, to wbomfoever the property 
may appear to belong, three Briti/b 
fubjeds not named ia the licence, 

one 
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one of whom rcfidcs m a hofli'le 
countr)*', may import from another 
hoftile country to this. Fayleand 
jinother v. BourdUlon* Page 546 

2. And the agent who effe^^ed the 

policy, may recover in trull for three 
Brttijh partners, one of whom at the 
time of the a^lion refidea in an alien 
enemy’s country. ih. 

3. A liccnce*to H. a BriB/h mer- 

chant, that a (liip may go to an hof- 
tile port, and bring home a cargo of 
goods, authorizes the importation of 
fuch goods, being the property of 
an alien enemy, fubjefl of that hoftile 
country, and therefore authorizes 
him to infure, and enforce his con- 
trail of infurance in our courts. 
Morgan v. Ofwald, 554 

AMENDMENT, 

Bail, IV. 3. Recovcrv, i, 2. 

5, 6. 

After nonfuit for a vaiiance in an iin-^ 
defended adlion on a rcplcvin bond, 
the Court permitted the record to 
be amended, and a new trial to be 
had. Halhead v. Abrahams. 8 1 

ANNUITY. 

j. To entitle the grantee of an annuity 
to recover back the price, as money 
had and received, it is fiifiicient if 
the grantor has communicated to 
the grantee that there are defers in 
the memorial, and has treated for a 
compromife on the ground of the 
annuity being void, although the 
grantee neither demands payment of 
the arrears nor tenders new fecurities, 
aor delivers up the old ones, before 


he flies. WaUrs v, Sir William Man- 
fdU BarU Page 56 

2. And although the grantor has 

taken no ailive meafures to fet afide 
the fecurities, ih. 

3. If acorreA memorial of an annuity 

deed be incorreilly in rolled for a 
time, and after feme years the officer 
of the inrolinent office difeover and 
rectify the error before any proceed- 
ings had to vacate the annuity, the 
Court finding the inrolraent right 
when they call for it, will not enquire 
when the entry was made. Garrick 
V. IVilltams and Others. 540 

4. But it is a high mifprilion in an 

officer to alter the iuroirnent without 
the fan£lion of the Court of Chan- 
cery. ibn 

5. Whether it be fufficient for the 

grantee of an annuity to carry a 
memorial to the inroluient office 
and pay for it, wiiho\it infiftnig on 
himfelf feeing it inrollcd, and com- 
paring the inrolment with the ori- 
ginal memorial quare, ii, 

ARBITRATION. 

!. An arbitrator to whom the queftion 
of the right of two reftors to the 
tithe of certain lands, was referred, 
had power to devife all meani. to 
prevent future litigation between 
the parties, and to fettle all matters 
in difference between them, and to 
determine what he fhould think fit 
to be done by either of the parties, 
touching the matters in difpuie. 
Held, that he did not exceed his 
power, by awarding undivided moie- 
ties of the tithes to the two rcAors* 
Proffiff C/erty v. Goringe. 426 

P p 3 a. If 
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2. If arbitrators award an cxcc iTive fuin 
to be paid to themfclves, the Cour 
will refer k to the prothonotary to 
reduce it. Miller v, Beibe and 
other. Page 461 

It is competent to arbitrators to 
enquire whether a ranfom', for which 
the Plaintiff fecks to be repaid, were 
jijftified by an extreme iitccflity, 
within the ftatute 45 G. 3. 72. 

y. 16. ih, 

ASSUMPSIT, 

^ee Indebitatus Assumpsit, i. 
Baron and Feme, i. June- 

M«NT| 3. 

ATTESTING WITNESS,* 

See Evidence, 11. i. 

ATTORNEY, 

. An attorney who is a juffico of the 
pcac^ for a borough, if filed by ori- 
ginal for an adt done in his olHce as 
magillrate, may plead his privilege 
in abatement. Dujffy wOaks. 166 
. Feme covert cannot make an attor- 
ney. Quids and Others v, Sanfom. 

261 

award. 

And fee Reference. 

If an award is loft, the Court will, 
nevcrthelcfs, permit judgment to be 
entered accordingly, upon affidavit 
of its contents. Hill v. Townfend, 

45 

AVERMENT. WHAT MUST 
5 E PROVED, 

Evidence, II. Variance, 1, a. 


B 

BAIL. 

I. Of the arrejl and the bath 
II. Proceedings againflthe hail or the 
fheriff* 

in. Surrender of the principal, 
t IV. Dif charge of the bail by other 
means, ^ 

V. IVrit of Error. 

VI. Of tail to criminal procefs. 

I. 

A perfoii may affiit bail in taking, and 
I may lawfully detain the principal, 

I although the bail do not continue 
prefent. Pyewell v. Stow, Page 425 

And fee Practice, JL 2. 

If a Plaintiff recover a judgment for 
money lent and intcrcil, he cannot 
therefore require the bail to pay him 
intereft on the amount of the judg- 
ment as part of his cofts. Waters v. 
Reesy one of the Bail of Sir W, Man- 
fi'll, Bart. 503 

IV. 

1. If an action be commenced, and 

tiie Defendant become bankrupt and 
obtain his certilicate, and afterwards 
permit judgment to be figned for 
w^ant of a plea, after which the Plain- 
tiffs proceed againft the bail, the 
Court will not relieve the bail on 
motion. Clarke v. Hoppe and An* 
other, bail of Wilfon, 46 

2 . And femhle that they could in no 

mode take advantage of the bank- 
ruptcy and certificate. ih, 

3. If 
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3* If bail by miftake miTname in the 
recognizance the Plaintiff to whom 
the/ mean to be bound, the Court 
will not redlify the recognizance 
and proceedings in an adllon thereon 
after ifllic joined on nul tiel record. 
Venn\. Warner^ P«igc 263 

V. 

And fi/e Practice, X. 

A mortgage deed, containing a cove- 
nant for the re>payment of the mo- 
ney, is within the meaning of the 
flat. 3 Jac.i. e. 8., a contradt upon 
which bail in error is ncceflary. 
Biickney^ Executrix^ Met ham. 383 

vr. 

The Court of (-ominon TKas cannot 
apply the Kited penalties of the 
recognizances of bail to attachment^, 
to the difehargeof the debt and colU 
of the Defendant in the original 
adlion. Rex v. Davey^ in the caufc 
of Hacket V . Mewes and Another. 1 1 2 

BANKRUPT. 

I. Of the bankruptcy and CQmmtJJian. 

II. Of tf.e bankrupt's rights and 
duties. 

IIL Of the bankrupt's ejiate, 

I. 

1. A deed whereby a debtor, being ^ 
preiled, conveys cllatcs in trull to 
fell, and to pay the prcfling creditor, 
with a further trull to pay his debts 
to certain relatives, in older to give 
them an undue preference in contem- 
plation of bankruptcy, is an aC.t of 
bankruptcy. Morgan and Oi/sersj 
AJpgnees vf Hunt^ a Bankrupt^ v. 
Horfeman and Others. 24-* 


SIS 

2 . But the deed is valid, fo far as relates 

to the protedlion of the urgent cre- 
ditor. Page 241 

3. Whether void for the refiduc, guare^ 

ih\ 

U. 

And fee Bail, IV. I, 2. 

1. A bankrupt, who bad brought an 
adtion to try the validity of his com- 

i^rhiilion, and obtained a verdidl ; 
pending a rule to fet it afide, fccrctly 
confcfl'ed judgment to one of his 
aflignecs, who was the petitioning 
creditor, for a fum of money, in 
difeharge of his debt, and the colls 
of the adlion, in conlideration of the 
petitioning creditor's confenting not 
to oppofe the bankrupt’s petition 
for a fuperfedeas. The Court fet 
afide the judgment on the bankrupt’s 
application, on 5 G?. 2. ^.30./ 24. 
Ihomas v. Rhodes. 478 

2. The llatiue 5 G. 2. r. 30* f. 24., 
was made for the protedlion of 
bankrupts as well as of creditors. %h^ 

III. 

1. A cuHom that purchafers of hops 
from hop -merchants liiall leave them 
in the merchant’s warchoufe for the 
purpofe of rc-fale. upon rent, undif- 
tinguilhed from the merchant’s ilock, 
is n(/t fuch a cuflom of trade as will 
prevent the hops from becoming the 
property of the merchant’s aifignees* 
in cafe of bankruptcy, as being in 
his poflelTion, order, and difpofition. 
Thack*zuaite v. Cock and 0 :hers, Ajftg-^ 
iiecs of Moore, a Bankrupt 487 

2. Semhle that a (locking-frame let ou 
hire to a working holier in manufac- 
turing diftridls is not a chattel within 

P p 4 his 
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his clifpofition. Ptr Jjavtrenee J. 

Page 490 

BARON AND FEME, 

And fie Desd> 1. Attorkey, 2. 

No ill treatment by the huftand of the 
• wife, fliort of pcrfonal violence, or 
fuel) as to induce a rcafonable fear 
of it, will enable a (Iratfger to main- 
tain affampfit againil her hufband for 
neceflaries funiilhcd to her fubfe- 
quently to her leaving his houfe. 
Norwood V, llejfer^ 42 1 

^ , BILL OF EXCHANGE. 

I. The Defendant being unable to pay 
a bill 'when due, which he had ac- 
cepted, obtained time, and indorfed 
to the Plaintiff, as a fecurity, a bill 
drawm by himfelf to his own order, 
which, when due, was diflionored by 
the drawee, but the holder omitted 
to give the Defendant notice; held 
that by this laches the Defendant 
was not only difehar red as indorfer 
of the one bill, but alfo as acceptor 
of the other. Bridges v. Berry, ijo 
a. A bill of exchange, part of the con- 
fideration for which is fpirituous li- 
quors fold in lefs quantities than of 
20X. value, is totally void, though 
part of the conAdaration was money 
lent. Scott V. Gillmore. 226 

3. If a bill be accepted, payable at a 

banker’s, it muil be prefented there 
for payment, and the negledf fo to 
prefent it is equally a difeharge to 
the acceptor, as to the drawer. Cal- 
laghan V. Aylett. 39y 

4. An averment that a bill accepted 
payable at a banker’s, was, when 
due, prefented to the banker’s for 


payment, according to the tenor 
and effeA of the bill, and of the ac- 
ceptor’i acceptance thereof, and that 
as well the bankers as the acceptor 
refufed payment, (hall be fupported 
after judgment on a (ham plea. 
Hujfam and Another v. jE//iV. P. 415 

5. And it (hall be intended that the 
bill was prefented for payment to 
the acceptor himfelf at the houfe of 
thofe perfons* Semble, ib. 

1 6. I'or evidence of thofe fafts would 
he admiAiblc under fuch an allega- 
tion, and not ii^pngnant to it. ib. 

BILL OF LADING, 

See Evidence, II. 8, 9. 

1. A bill of lading, figned by a rtiaftcr 

of a vclTel, fiuce deceafed, for goods 
to be delivered to a confjgnee or his 
afligns, he paying freight, is admiffi- 
ble as evidence of the confignce hav. 
ing an infuralde interell in the 
goods. Per Lawrence J. Haddoiu 
V. Parry. 303 

2. But if the maAer guards his ac- 

knowledgment by faying, contents 
unknown,” fo that he docs not 
charge himfelf with the receipt of 
any goods in paiticular, the bill of 
lading alone is not evidence, either of 
the quantity of’the goods, or of pro- 
perly in the conAgnee. ib. 

3* A bill of lading may operate as a 
coutradl between the mafter and con- 
Agnee for payment of demurrage as 
well as of freight. Leer v, Pates. 387 

BROKER. 

I. A broker purchafes goods cn com- 
milfion at a month’s credit, and pays 
duties on them, and fends them ’ to 

the 
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the purchafer’s place of abode, con- 
figned to his ov^n order : the feller 
being fearful of the purchafcr^s cre- 
dit, procures the broker to delay the 
arrival of the goods till the month’s 
credit is expired, and to tender them 
to the buyer on payment of the 
price* whereupon they are refufed. 
Held that the broker can neither rc*- 
cover the price, duties* or commif- 
fion, in an adion for money paid. 
Hurft V. Holding, Page 32 

2. If a broker being authorized to fell 

goods for a certain price, fella them 
at an inferior price, he is not liable 
in trover for amount of the goods. 
Dufrefne v. Hutchinfon, 1 17 

3. The proper remedy is by an adlion 

upon the cafe. Ih, 

4. A broker charters niips, at a com* 

miflion of per cent, on their out- 
ward freight, and the like on their 
homeward freight, if the charter- 
party makes it contingent what the 
amount of freight fliall be, the bro- 
iler cannot fue for any fum till the 
contingency is determined. Winter 
yf.Mair, 531 


c 

CARRIER. 

If a carrier gives notice that he will 
not be accountable for goods above 
the value of 20/. unlcfs entered and 
an infurance paid, over and above the 
price charged for carriage, according 
to their value, a perfoo who enters 
filk exceeding the value of 20/., and 
does not pay the infurance, cannot j 


recover any part of the value of the 
goods, if loft. Harris v. PaciwooJ 
and Another* Page 264 

2. Although the price he agrees to 

pay for the carriage of the filk, is, on 
account of its fuperior value, higher 
than the ordinary price charged for 
the carriage even of bulky ar- 
ticles. ih, 

3. And although the carrier docs not 

prove that the lofa happened by any 
of tliofe accidents againft which the 
law makes him an infurer. ibT" 

4. The carrier is not bound to prove 
that he ufed rcafonable care. lb, 

5. Semb, A carrier is entitled to make 

a higher charge for the fuperior rifk 
attending the carriage of valuable 
good^, but the charge muft be rea- 
fonable. ib. 

CASES — olferved upon^ doubled^ or 
explained, • 

Faikney v. Reynous and Riehardfon^ 
4 Burr, 2069. 11,12 

Jones v. Lord Say and Sele, 8 Fin. 262. 
I £g. Ca/. Abr, 383. 3 Bro* P* C, 
458. 326 

Lacaujfadc v. White^ 7 T, R, 535. 284 
Mofs V, Charnock, 2 Eq/l, 392. ao8 
Petrie s* Hannay^ 3 7 *. 418# II, 12 

iValket^, Chapman and Walter, Loft, 
cited Doug, 454. 283 

CHANCERY, 

And fee Officer. 

Upon a cafe direfted out of Chancery, 
the Court will not folve any quef- 
tions that are not exprefsiy put in 
the cafe. Morgan^* Horfeman, 241 


CLEAR- 
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CLEARANCE. 

1 . If the defence upon a policy be, 

that the licence requires the date of 
the fliip’s clearance from an hoftile 
port to be indorfed thereon, and that 
it is not truly indorfed, it is incum- 
bent on the Defendant to prove what 
a clearance is, and the difcrepancy 
between the real date of the clear- 
ance, and the date indorfed. Morgan 
V. Ofwald. Page 554 

2. If the date be indorfed as the 17th, 
and the real date of the clearance be 
the 20th, femlle that it is a fubftan- 1 
tial compliance with the condition.' 

ib. 

Whether a clearance be 
any fingle document, or the collec- 
tion of all the papers iiccelTary to 
enable a (hip to fail ? ih» 

. CONTINGENCY. 

Where a contrad makes the amount 
of compenfation for labour variable, 
depending on coniingcncles, the con- 
tingency mu ft happen before any 
fum whatever can be recovered. 

' Winter Mair. 531 

CONVOY. 

1. A (hip cannot legally proceed with- 

out convoy from port to port to join 
convoy, uniefs a bond has been given 
that ftie ftiall not fail without convoy. 
Hinckley v. Walton. Iji- 

2. A (hip licenfed to fail without con- 
voy provided flic is armed with a 
certain force, muft take that force 
on board before flic breaks ground 

ib 


3. A fliip licenfed to fail without con- 
voy with a certain force, and clear- 
ing out without giving bond *to fail 
with convoy, and without having the 
force required, cannot legally go 
round from her port of clearance to 
a port of convoy. Page 131 

COSTS. 

I. When payable by and to perfons in 
general. * 

II. When payable by and to particular 
perfons, 

III. Of flaying proceedings till coJIs 
paidf or fecurity given. 

I. 

/. If tw^o oppofite parties require a 
witnefs to attend, and he receives 
payment from both of them, al- 
I though the payment made by the 
fucccf&ful party is afterwards repaid 
him by the lofer, in the taxed cofts, 
the lofer cannot recover back the 
amount from the witnefs in an adion 
for money bad and received. Cremp^ 
ion V. Hutton, 2 jO 

2. If the Plainllff recover a ve: did for 
a lofs on a policy, and endeavour, on 
a rule tiifi being obtained for a non- 
fuit, to fupport his verdicl to tlie 
extent, although he be held entitled 
to a return of premium, he is not 
entitled to the cofts of the rule ; nor 
to any cofts, except of the coqnt for 
money had and received, and of fucli 
parts of the brief and qyidence as 
apply thereto. Spittn v. Woodman. 

406 


After 
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HI. 

After la Defendant has undertaken to 
accept (hort notice of trial, he cannot 
compel a Plaintiff, refident abroad, 
to give fecurity for coils. MuUer v. 
Girnon* Page 272 

S. P. SUel V. Lacy, 273 


land is then ploughedt whether it 
was fir/l ploughed within the laft 20 
years or before ; and the rent con- 
tinues payable during the 20 years, 
though the land be again laid down 
to permanent grafs. Biub and Others 
V. Siephenfon and Others* Pago 469 
5. Land fown to clovers with corn is 
not thereby reftored to a ftate of per- 
manent paiture, but is ilill in tillage. 

th. 

G, If a leafe deferibe demifed lands as 
meadow land, no other evidence is 
nccclTaiy 10 prove that they were 
meadow land, at the commencement 
of the term. ib* 

CROSS.ACTIONS, 

See SfcT^OFF, 2. 

CURACV, 

See Perpetual Curacy. 
f 

D 

DEED, 

See PuWER, r.. 

lady having a^lnally married with 
the confciit of guardians named by 
her deceafed fnppofcd putative fa- 
ther, and confirmed by the Court of 
Chancery, flie fuffered a recovery ; 
and declared the ufes to the joint 
appointment of hcrfelf and her huf- 
band, with remainder in ftriA fettle- 
ment. It being difeovered that her 
fuppofed^ marriage was void, becaufe 
at the time thereof her legal father 
was alive, and did not confeiit to 

. the 


COVENANT. 

8. An adlign on the covenant for quiet 
enjoyment may be maintained for 
the difturbance of a way of neceflity. 
Morris v. Edgington, 24 

*.'By indenture tripartite between 
ji, I. B, 2. C. 3, f tenant for 
life, demifed to C., and 6\ cove- 
nanted with B, (a receiver) and 
other the receiver or receivers for the 
time being, and to and with fuch 
other perfon, who, for the tinic 
being, ihould be entitled to the free- ; 
hold, and to and with every of them. | 
/f . died ; held that his executrix 
could nut maintain covenant for 
breach in her tedator’s hTctimo, but 
that the af^lon was joint, and furvived 
to B* SouthcotCf Executrix oj South- 
lotei V. Hoare* *S7 

3. A covenant with two and every of 

them IS joint, thougli the two arc 
fcvcral partus to the deed. ih. 

4. Refervation of 5/. per acre during 
the lad 20 years of a term for eveiy 
acre of meadow thereby demifed 
which the tenant iliould plough, dig, 
ear, break up, or convert into tillage 
during the faid lad 20 years of the 
term, and fo after that rate for any 
greater or Icfs quantity than an acre, 
or lefs time than a year, Tlie rent 
is due in the lad 20 years if clic 
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the marriage, the parties conceived 
that the fettlement and repovery 
were void| and executed a deed of 
revocation, and fuffered another re- 
covery, afeer which the lady made a 
new feiilcmcnt. Held that the re- 
covery and firft fettlement were valid, 
although made under a miftake of 
the fituation in which the parties 
flood. Boughion v. Sandilands. 

Page 342 

DEFEAZANCE. 

See Warramt of Attorney, 2, 3. 

DEMAND, where necejfaryt 
See Forfeiture, 4. 

DEMURRAGE. 

A general (hip took brandies on board, 
under bills of lading, which allowed 
20 lay days for delivery of the goods 
in London, and ftipulated for 
day demurrage. Afterwards certain 
of the confignees chufing to have 
their goods bonded, the veffel could 
not make her delivery at the London 
docks until 46 days after the ao 
days: fome of the goods, which 
were undermoll, could not, though 
demanded, be taken out till the up- 
per tiers were cleared. Held that 
each of thofe confignees was liable, 
on a general count for demurrage, to 
pay the per day for the 46 days 
Leer v. TeUes^ CowelU and Gorjl, 387 

DEVISE. 

l^fSy what words lands f b!c,JhaU 
pafi. 

11 . What ejlate^ 


I. 

f . Where there is an eftale fufficient to 
fatisfy a devife according to one 
meaning of the defcri|)tio«'‘of the 
premifes, collateral evidence is not 
admilEble to (hew that the teftator 
meant to ufe the defeription in a 
more extenfivc fenfe. Doe 'ex denu 

* Chichejler^ Dart. v. Oxenden, P. 147 
2. Devife of my eftat^ of Jljhton** 

the tedator having a mammal edate 
comprehending a manor and capital 
farm, and lands, in the pariih of ^Jh~ 
ton, as well as feveral other eftates, 
fome in the adjacent parilhes, fome 
10 and 15 miles dillant ; evidence is 
not admiflible to (hew that * he was 
accuflomed to call all his maternal 
ellate, his J^jhlon eilate, to raife the 
inference that he meant to devife the 
whole by that name. 

DISTRESS. 

If goods remain on demifed premifes 
after a fiditious bill of Tale made of 
them under an execution, they are 
liable to be diftrained as before. 
Smith V. Rujfell. 400 

E 

EASEMENT, 

Evidence IL 3»4i5. 

I. No way, or other cafement, cam 
fublifl in land of which there is an 
unity of pofleflijon. Morris v. Ed^» 
ginton, 24 

• But if a leiTor, having ufed convenu 
ent ways over hjs own adjoining land 

during 
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vluTing his own occupation, demifes 
premifes with all ways appurtenant, 
unibfs it be flicwn in evidenc&that 
there was fome way appurtenant in 
alieno foloy to fatisfy the words of the 
grant, it fliall be intended that he 
meant the ways uf'ed, and they (hall 
pafs, though he mifcall them appii»- 
^ tenant. Per Mansfield C. J Page {4 

3. An a£liort on the covenant fur quiet 

cnjoymqnt may be maintained for the 
difturbance of a way of ncceflity. 
Per Manxfield C J. ih^ 

4. Whether a way of necelTity (hall be 
the way moft convenient to the 
leflee ? Semb. acc, per Mansfield C. J. 

f ih. 

5. A Icafe demifed a mefluage, confiff- 

iug of two parts, feparated by inter- 
vening referved land, fubjcAed only 
to a fpccific right of way for the 
leflee to a third building for a fpeci- 
fic purpofc, which refervation, ftri£l- 
ly interpreted, would preclude him 
from all accefs to the one part, which 
was acccflible ohly by croffing the 
referved lands in one of two direc- 
tions, the one by entering it from 
the refldue of the demifed premifes ; 
the other, and far the more conve 
nient, by entering it from a public 
ftrcct : Held that the lefTce was en- 
titled to a way actofs the referved 
land from the public flrect in that 
part. ib- 

6. No one can claim a prefeription in 
his own land. Copper v. Barber^ 99 

EJECTMENT. 

I. If four joint tenants jointly demife 
from year to year, fuch of lliem as 


give notice to quit may recover their 
fev^ral moieties in ejectment on their 
feveral demifes. Doe^ on Dmife of 
Whayman v. Chaplin. no 

2. The Court will not fel afide a judg- 
ment and execution in eje6lment ia 
Older to let in a perfon to defend, 
thi>ugh he made an affidavit fetting 
forth a clear title, and offer to pay 
cods. Doe ex dem. Ledger v. Roe. 

ESTATE, 

See Power, i. 

EVIDENCE. 

I. Of the competency of mAinejfes. 

II. Of the evidence of particular fade 
or averments* 

III, Offiamps* 

II. 

And fee Agreement, 6. Variance, 

1 . 2 - , 

• « 

1. If a Defendant calls on a Plaintiff 
to produce at the trial a deed in his 
cullody to which the Plaintiff is a 
party, and under which he claims a 
beneficial ellate, it is not necelTary 
that the Defendant fliould call the 
atlelling witnefs to prove the due 
execution of the deed when pro- 
duced. Pearce v. Hooper and Others* 

60' 

2. Antient grants are not to be re* 
ceived in cvidencf, unlefs they can 
be accounted for ; as coming from 
the hands of fome one connedled 
with the eftatc'to which they i elate. 
Swinnerion v. Marquis of Stafford* 9 1 

3. If an atfl immemorially done in the 
land of A. at each repetition pro- . 
duces an effcA on the land of 

'which 
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which under the ordinary ftate and 
dtfpofition of iS.’s land occa(|pn8 no 
perceptible injury, there is no ground 
to prefume a grant from the ancef- 
tors of B, to the anceftors of ji. of 
the right of doing that adl. Therc- 
» fore if B makes a new application 
and difpoiition of his land, of fuch a 
fort that the eifefk produced in the 
land of by the repetition of the 
adl done in the land of J. becomes 
injurious to the property of un- 
der fuch new difpofition of his land, 

A. is not authorized in icpcating 

that ad. Page 60 

4* But if the effed pioduced on the 
land of by the ad done in the 
land of A.y had at all times occa- 
lioned a perceptible injury to B,*^ 
property, there would have been a 
fufficient ground to prefume a grant 
from the anceflors of B. to the an- 
ceilors of A* of the right to do fuch 
ad. * 

5. A. has immemorially had for water* 
ing his lands, a channel through his 
own field, in a porous foil, through 
the banks of which channel, when 
filled, the water percolates and thence 
pafTes through the contiguous foil of 

B, below the furface, without pro- 
ducing vifible injury. B. builds a 
new houfe in his land, below the level 
of his foil, in the current of the per* 
colatiiig water : fembUf that A. can- 
not now jullify, (illiiig his channel, if 
the percolating water thereby injures 
the houfe of . 5 . Per Lawrence ib, 

6. The certificate^ of a Briti/h vice- 
conful at the Braxtls^ of the amount 
of the proceed.^ of damaged goods, 
which by the law of that country arc 


compellable to be fold under his in*, 
fpedion, is not evidence. Waldron 
V. Coombe. Page 162 

7. What a dead witnefs has fworn on 
a former trial between the fame par- 
ties is evidence in the caufe, and may 
either be read from the Judge^s notes, 
or proved upon oath by the notes or 

* recolledion of any perfon who heard 
it. ^^ayorof Doncaj?en\. Day. 262 

8. A bill of lading figncd by a mafler of 
a vefTel, fince deceafed, for goods to 
be delivered to a confignee or his 
afllgns, he paying freight, is admiffi- 
ble as evidence of the confignee hav- 
ing an infurable intereft in the goods. 
Per Lawrence J. Haddow v. Parry. 

303 

9. But if the mafler guards his ac- 

knowledgment by faying, contents 
unknown/’ fo that he docs not 
charge himfelf with the receipt of 
any goods in particular, the bill of 
lading alone is not evidence, either 
of the quantity of the goods, or of 
property in the confignee. Haddow 
V. Parry. ib. 

10. If a leafe deferibe the demifed 
land as meadow land, no other evi- 
dence is neceflary to prove that it 
was meadow land at the commence- 
ment of the tcim. Birch v, Stephen- 

Jon. 469 

III. 

1. If a leafe in writing contain a con- 
trail for the purchafe of goods, it 
cannot be given in evidence to prove 
the fale of the goods, iinlefs it has a 
leafe ftamp. CorJer v, Drakejord. 

382 

2. Although it had an agreement 

{lamp. ib. 

EX ECU- 
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EXECUTION. 

. The PlaiiitiiF having purchafed a 
publft; houCe, for which he could not 
himfclf obtain a licence, bccaufe he 
refided in another tavern, put an 
infolvent perfon, into the houfe as 
hia fervant, to keep it for him, and 
fupplied him with money to pay for 
the licenccj which was granted to 
B* Held that the Ihcriff was not 
entitled to take, under an execution 
againd the Plaintiff’s liquors and 
chattels in the houfe, committed to 
^.’3 cullody. Daw/on \.'lVood'an(l 
Others, Page 256 

. SembUt that a fheriflF is not bound to 
find out what rent is due to a land- 
lord, and pay it him, under 8 Ann, 
c, 14., iinlefs the landlord give.* him 
notice. Smith v. Rujfdl, 


F 

FiiLONY, SUSPICION OF. 

Watchmen and beadles have authority 
at common law to arrcfl and detain 
in prifon for examination peifons 
walking in the ilrectsat night, whom 
there is reafonablc ground to fufped 
of felony, although theri is no proof 
of a felony having been committed. 
Lawrence v. Htdger, 14 

FEME COVERT, 

^^eAXTORNLY, 2. DeED, 1. 

FENCES. 

1 . If a perfon has a field fenced with 
a bank and ditch, it is not a necei- 


fary confcquence that his ditch ex* 
tend| to the widths of eight feet 
from the interior line of the foot of 
the bank, i, e. four for the bafe of 
the bank, and four feet for the ditch. 
Vowles V. Miller n Pag<s ^37 

Proof of the ancient width of the 
ditch is evidence that the owner’s 
land did not extend beyond the 
outer edge thereof. %h. 

And he has no right to cut away 
his neighbour’s land for the purpoCb 
of widening the ditch. th. 

FINE. 

1 . All fines acknowledged in W^minjler 

mud be acknowledged before a judge 
or ferjeant, if there is a Judge in 
town. Notes f Plaintiff; Styles ^ W%^ 
dowj Deforceant, 49 

2. And if it be acknowledged before 

any other commillioiicrs, it is irre- 
gular, whctlicr -it appear by the cap- 
tion that it was acknowlegcd in 
minjlcr or not. thm 

FLAG OFFICER. 

w 

1 . The flag officers of a fleet have no 
right to any fliarc in the gratuity of 
one half per cent,, which is given to 
the capljiiis of fliips of war foe car- 
ryiijg public treafure on board their 
fhips. Mentagu v, Janverin, 442 

2. Nor in the freight received by cap- 

tains for carrying the treafure of 
individuals. Semhle, ib» 

FORFEITURE. 

!• If a It flee exercife a trade on the 
demifed premifes by which his leafe 
is forfeited, the landlord docs not, 

by 
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by merely lying by^ and witnelfing 
the aft for fix years* waive the for- 
feiture. Doe ex dem* Shepard v. 
Atlen^ 7 ^ 

2. Some pofitive aft of waiver* as re- 
ceipt of rent* is ncceffary. ib, 

3. But if he permits the tenant to 

expend money in improvements* 
JemhU that that is evidence to be left 
to a jury* of his confent to the altera- 
tion of the premifes. Per Mans^ 
field C J. %h, 

4. If a lelfee covenant that if the rent 

be in arrear for 28 days* the leflbr 
may re-enter* whether a demand of 
rent be (irft neceifary* quetre^ Smith 
V. Spooner. 246 

FRAUDULENT CONVEY- 
ANCES* 

See Bankrupt* L i* 2. Execu- 
tion* 1. 

FREIGHT, 

See Licence to trade* f. 

FREIGHT OF BULLION* 

See Flag Officer* i. a- 


G 

GOODS SOLD AND DELI- 
VERED, 

See Interest of Money* 3, 4. 
Agreement* 6, 7. Indebit*- 
Tus Assumpsit* 1. 

1. Whether a delivery of houfehold 
goods wu complete* the upholfierer 


ftill having a fervant in the vendee's 
houfe* where the goods were* and 
the vendee not having yet tal^ii any 
aftual poOeflion* gu^e» ffuntf Ad^ 
minijlrator of Campbell^ v. Sfevene and 
Another, Page 113 

2. An order for goods* written and 
iigned by the feller in a book of the 

« buyer’s* but not naming tKe buyer* 
may be connefted w(th a letter of 
the feller to his agent mentioning 
the name of the buyer* and with a 
letter of the buyer to the feller* 
claiming the performance of the 
order* to conftitute a complete con- 
traft within the ftatute of frauds. 
Allen V. Bennct* 1 69 

3. It is no objeftion to the validity of 

a contraft for the fale of goods 
figned by the feller* that the feller 
cannot enforce the fcime contraft 
againft the buyer* bccaufe the buyer 
has never figned it. ib, 

GOODS AND CHATTELS, 
PROPERTY IN, 

See Execution* i. 

GRANT, 

See Evidence* II. 3, 4. 5. 


I 

ILLEGAL CONSIDERATION. 

I. The Plaintiff and Defendant being 
taken prifoners in Portugal* jointly 
folicited and obtained the liberation 
of themfelves and the ranfom of 
the Defendant’s (hip* contrary to 
45 3 - 
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45 G* 3. c, 72.9 to effeft which the 
Plaintiff lent money to the Defend- 
ant, >7ho afterwards gave him a bill 
for the amount. Held, that the 
Plaintiff could not recover on the 
bill. IFM V. Broohe. Page 6 

2. A bill of exchange, part of the 

conAderation for which is fpirituous 
liquor fold in lefs quantities than o&l 
20J. value, ^18 totally void, though I 
part of the conAderation is money 
lent. 8ct>t V. Gilmore. 226 

3. The ftatutc 24 G. 2. r. 40. /. 12;, 

making illegal the fale of fpirits in i 
lefa quantities than to 20/. value, | 
unlefs paid for, extends to fpirits 
mixed with water. 1^. 

4* Money depoAced upon an illegal 
wager, laid on a future event, may 
be recovered back again before the 
period of time has elapfed, on the 
expiration of which the decifion of 
the wager depends. jiubert v. | 
Waljh. 277 ] 

And fee Bujk v. Wqj/hf pqft. vol. 4. 

INDEBITATUS ASSUMPSIT. 

Indebit atui ajfumpjil lies for goods, which 
the Defendant had by fraud pro- 
cured the Plaintiff to fell to an infol- 1 
vent, and which the Defendant had 
gotten into his own pofTcflion; for 
he could not fet up the fale, becaufe 
his own fraud had procured it, and 
the mere poffcffion, unaccounted for, 
raifes au^^mj^/ to pay. Hillw. Per^ 
rott. 274 

INFANT. 

1. In qffumpfit a pica in abatement that 
the Defendant made the promife 
jointly with another, is fupported 
Vol. HI. 


by evidence that the promife wm 
road^ by the Defendant jointly 
with an infant. Gibbs v. Merrill. 

Page 307 

2. It is for the Plaintiff to plead and 
prove that the infant has avoided 
his promife, if he would reduce the 
joint contrad to a foie contrad. ib* 

INSOLVENT DEBTOR, 

See Pleading, V. X. 

INSURANCE. 

I. Of the validity of the tnjurance. 

II. Of the eJfeB of a valid infurance. 

III. Of the aSs of the infured, 

IV. Return of premium. 

V. Of the conjliuBion cf pariitulat 
exprejfions in a policy. 

VI. Of the relative rights of affured^ 
broker^ and underwriter. 

I. 

t. An infurcr is bound to communi- 
cate to the underwriters any inteU 
ligence he has, which may affed his 
choice whether he will infure at, all, 
and at what premium he will infure. 
Lynch and Another v. Hamilton. 3 7 

2. Whether in fad true or falfe. ib. 

3. If a Aiip is advertifed to be in dan- 
ger, and the infurer effeds a policy 
on Aiip or Aiips^ knowing that the 
Aiip in danger is one of them, with- 
out ffating the Aiip’s names, this is a 
concealment which avoids the policy. 

ib. 

4. Although the rumour was falfc. ibm 

5. If an infurer effeds a policy on 
Aiip or Aiips, knowing their names, 
but not communicating them, femtle 

i Qjl that 
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that the policy it void ; fuch an iii- 
fiirance being tantamount to a repre- 
fehtatlon that he does not know by 
what {hips the goods will come 
Page 37 

6 . It it not neceiTary to difclofe to the 

underwriter on a policy at and from 
London^ whether the Ihip has failed 
or not. Fortv.Lu. 381 

7. The ftatutc 42 G, 3. e. 77. has re- 

pealed the neceility of a licence from 
the South Sea Company or Eajl India 
Company, for fhips pafEng through 
the Streights of Magellan or round 
CapeHorn^ and trading in the Pacific 
Ocean, from Cape Horn to 180 de. 
grees Wefi longitude from London, 
Jacob V. Janfen, 5 34 

8. Whether they combine fifliing with 

their trading or not,. H, 

9. A wager policy is a lawful contract, 

except fo far as it is prohibited by 
the ftatutc 19 G. 2. c. 37. 515 

1 0. A licence to H, a Briti/b mcr- 

chant, that a (hip may go to an 
hoftilc port, and bring home a cargo 
of goods, authorizes the importation 
of fuch goods, being the property of 
an alien enemy, fubje^t of that hof- 
Cile country, and therefore autho- 
rizes him to infure and enforce his 
contradl of infiirance in our courts. 
Morgan v. Ofwald, 554 

11. If the defence upon a policy be, 
that the licence requires the date of 
the {hip’s clearance from an hoillie 
port to be indorsed thereon, and 
tliat it is not truly indorfed, it is 
incumbent on the Defendant to prove 

* what a clearance is, and the dif- 
crepancy between the real date of 


the clearance, and the date indorfed. 

Page 554 

12. If the date be indorfed ^as the 

17th, and the real date of the clear- 
ance be the aoth, femble^ that it is 
a fubftantial compliance " with the 
condition. ib, 

13. ^are^ whether a clearance be any 

< fingle document, or the colleflion of 

all the papers necefiraj-y to enable a 
{hip legally to fail. ih. 

II. 

1. Upon a policy horn London to Tri- 
nidad or the Spantfh Main^ with li- 
berty to call at all or any of the Weft 
India iflands or fettlements, and with 
liberty to touch and day at any ports 
or places whalfocvcr and wherefo- 
ever, the aflfured mu ft take all the 
ports at which he touches, in the 
fame fucceilion in which ^ they occur 
in the courfe of the voyage infured. 
Gairdner and Another v. Senhoufe. 

16 

2. But if he is loft in fteering for an 
ifland not in the outward courfe of 
his voyage lo Trinidad^ it is a quef* 
tion for the jury to confidcr, whether 

I he had not abandoned the intention 
of going to Ttintdad, and rcftriiled 
himfelf to the rcfidue of the voyage 
only. ib, 

3. If ports of call are named in a po- 

licy in a fuccelfivc order, the {liip 
muft take them in the fame fuccef- 
fion in which they are named. ib. 

4. [f they arc not named in any order 
in the policy, they muft be taken in 
the order in which they occur in the 

ufual 
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iifual and tnoft convenient and prac- 
ticable courfe of the voyage, not ac- 
cording to the fliortcft geographical 
di'ftancea. Page i6 

Where goods arc flnppcd on an 
invoice, an average lofs upon a policy 
muft be calculated upon the invoice 
price, and not upon the price of the 
market at which the damaged gooda 
are arrived. • Waldron and Another 
Coomhe. 162 

€. If a neutral vcflel be infured on a 
voyage on which it is notorioufly 
ncceflary to carry fimulated papers, 
in order to elude one of the bellige- 
rents, whether permiflion to carry 
them muft be e^cprcffed in the policy, 
quare^ Steely. Lacy. 285 

7. Liberty to touch at a port for any 

purpofe wliatcver, includes liberty 
to touch for the purpofe of taking 
on board part of the goods infured. 
^iolett V. Allnut t, 419 

8. If a Brittfh fubje^I has an iiitcrcft 
in any part of a cargo on a valued 
policy, he may recover to the extent 
of the policy on a count averring 
intereft in himfclf, if he proves fome 
intereft, although alien enemies may 
be interefted in orher parts of the 
cargo. Fe'ije and Another v. Aguilar, 

506 

Confer. Cohen v. Hannam^ 5th July 
1813, pojl. vol. 5. 

9. A fcnlcnce condemning afs enemy’s 
property a cargo which the mafter 
had barratroufly carried into an ene- 
my’s blockaded port, ahhougb it 
may be conclufive evidence that the 
cargo was enemy’s property at the 
time of the capture and condemna* 
tion, does not difprovc the allegation 


3«7 

that the cai*go was loft by the cap* 
tain’s Jfarratroufly carrying the caj-go 
to places unknown, whereby the 
goods became liable to be and were 
confifeated. Goldfchmtdt v. Whitmore. 

Page 508 

10. A wagering policy and a policy 

on intereft, are contrails diftindt in 
their nature and incidents. Confine 
V. Nantes and Another, 5 1 3 

11. It muft appear on the face of the 

policy, of which fpecies the contract 
is. lb. 

12. If the policy be in the common 
form, it is a policy on intereft. tb. 

13. If it be a policy on intereft, the 

declaration muft aver in whom the 
intereft is vefted. ib^ 

14. A wager policy is a lawful contradt 

except fo far as it is prohibited by 
the ftatutc 19 G. 2. c. 37. 515 

III. . 

See Convoy, 7,2, 3. 

1. A (hip licenfed to fall without 

convoy, provided (he is armed with 
a certain force, muft take that force 
on board before flic breaks ground. 
Hinckley v. Walton. I jl 

2. A (hip licenfed to fail without con- 

voy with a certain force, and dealing 
out without giving bond to fail with 
convoy, and without having the force 
required, cannot legally go round 
from her port of clearance to a port 
of convoy. lb. 

3. A (hip cannot legally proceed withr 

out convoy from port to port to 
join convoy, unlefs a bond has been 

i given that (he (liall not fall without 

convoy. » ib. 

Qjl * 4, A 
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4* A neutral vcfTel is not fea^worthy, 
unlefs ihe is provided with documents 

^ {o prove her neutraH.Cy. Steeiv. Lacy* 

Page 285 

5* Although the produftion of thofe 
documents wouldt if (he had been 
captured by one particular bellige* 
rent, have rendered her liable to con- 
demnation under an ordinance of* 
that power. tb^ 

6. An American bound from London 

to Riga, was taken by the Danes, 
and condemned for circumftantial 
reafons, and» amongd: others^ the 
want of a fea-paflport and mufler- 
rolls; (he was provided with falfe 
clearances from Bergen, but they 
were not produced, Her fea-palTpot t 
would have proved (he had come 
from London, which, under the Bcr^ 
Un decree, would be a ground of 
condemnation hy \\\ii French. Held, 
that although it would fubjeft her 
to* this ri(k, (he ought not to be 
without thofe documents which 
would prove her neutrality with re- 
fpedl to other belligerents. ib* 

7. A (hip is fca-wdrthy, if (he is fuf- 
ficiently furniihed for the fervice in 
which (he is for the prefent time 
engaged. Annan v. Woodman* 299 

8. Therefore a (hip much out of repair 
is fea^worthy in harbour, and is pro- 
tected under the word at.?* ih* 

9. And as a full complement of men 
is not neceffary in harbour, (he does 
not ceafe to be fea-worthy for want 

, of a crew, till (he fails on a voyage 
without a crew. ib. 


IV. 

Sec Insurance, 111 . 7, 8, 9* 

I. If a (hip fea-worthy to lie in port, 
fails without being rendered fea- 
worthy for the voyage^ upon a po- 
licy ** at and from/* there can be 
no return of premium. Annan v. Wood^ 
man. . P^ge ,299 

V. 

1. If a (hip hove down on a beach 
within the tide-way, to repair, be 
thereby bilged and damaged, it is 
not a lofs occafjoned by the perils 
of the fca. Thompfon v. Whitmore. 

227 

2. Liberty to touch at a port for any 

purpofe whatever, includes liberty 
to touch for the purpofe of taking 
on board part of the goods iiifured. 
VioUu V. Allnutt. 419 

3. A warranty againft capture in the 

(liip’s port of difeharge, docs not 
include capture in the open fea on 
theoutfidc of the port, by a force 
iffuing from the port of difeharge. 
Meili/b v. Staniforth. 499 

VI. 

1. Although generally an underwriter 
having fubferibed a policy, and there- 
by confcfTcd the receipt of the pre- 
mium, is eflopped from afterwards 
claiming the premium againft the 
underwriter, yet, where by the fraud 
of the alTured, tke underwriter is 
induced to give credit for the pre- 
miums to the broker, and the broker 
to give credit to the allured, the 

under- 
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underwriter is entitled to receive the 
premiums from the aflfured. Foys. 
BelL • Page 493 

a. An underwriter, after executing a 
policy^ and giving credit to the 
broker for the premium, may re- 
cover the premium againlt the un- 
derwriter, if it appear that the af- 
fured, to cover a balance due from* 
the broker to himfelf, procured him 
to effeft the inCurance, debiting the 
aflured in account with the premiums, 
and lodging the policies in the hands 
of the aiTured, to enable him to re- 
ceive the lofiea. Mavor v. Simeon^ 

497 

INTEREST OF MONEY. 

1. Upon a writ of error being non- 
profled, if the caufe of adion in the 
court below was not a debt which 
carried interefl, the couit of error 
will not allow intercll on the fum 
recovered by the judgment^ iinlefs it 
isdiUindly proved, or admicted, that 
the writ of error was brought for 
delay. Saxd^y v. Moor, 51 

i. Although there are ftrong circum- 
Itances, from which it may be in- 
ferred that it was brought for de- 
lay only. th, 

3. Where goods are fold, to be paid for 
hy a bill of a certain date, the price 
fliall bear interell from the day when 
the bill would^ have been due, and 
may be recovered as damages, on a 
fpecial count for the non-delivery or 
non-payment of the bill. Slaqh v. 
LQVfclL >57 


5«9 

But if, In fuch a cafe, upon a ge- 
neraLcount for goods fold and deli- 
vered, the jury give the price *aiid 
interell as damages^ the Court will 
not therefore fet afide the verdid^. 

Page 157 

IRISH JUDGMENT, 

See Judgment, i, 2. 


J 

JOINT AND SEVERAL COVE- 
NANTS, 

See Covenant, 3. 

JOINT-TENANTS, 

Sec Notice to qjuit, 3. 

JOINT TORTS, . 

1. If the Plaintiff in ah adlion com- 

menced againil feveral tort-feafors, 
accept of a fum of money from one 
of them, and dspp that adlion, femhU 
that he cannot fue the others. Du* 
frefne v. tiutchinjon, 1 1 7 

2. If feveral military officers falfely 
imprifon a man, who recovers in tref- 
pafs againft one of them, he cannot 
aftervrards fue another of them fur 
the fame wrong. Per Lawrence J« 
Warden v. Bailey, Vol. 4. p. 88. 

Contra^ per Wilke C. J. ib, 

JUDGMENT. 

1. The aflignee of an /rj /2 judgment 
by cognovit may fue in this coui\try 
Qq 3 m 
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in hif own name. 0 ^ Callaghan ▼. 
Marchtomfs Tbomond, 

J.*The Jrj/h fiatutcs 9 G, 2. and 
25 6\ 2.. which permit conufees of 
judgments to afligii them, and the 
aflignees to fue in their own names, 
are confined to judgments upon 
cognovits. i 3 . 

3* Aflunipfit lies on an /r^ judgment^ 
fince the Union* Vaughan v. Plun^ 
hit . 85. A. 


LANDLORD AND TENANT, 

Agreement, 2, 3, 4, 5, 8* Co- 
' vBNAK^T, 1.4, 5,6.8. Distress, f. 
Execution, 2. Forfeiture, i, 
2, 3. Mortgage, x. Lease, i, 
3» 4» S' 

If a ^landlord direft a tenant, who Is 
overfeer of the poor, to pay on the 
hndlord’s account rates irregularly 
aflciTed on him, and promifes that 
the levies (hall eat out the rents, 
the tenant may fet them off, or prove 
them as payment, in an adion for ufe 
and occupation. Rop^r v. Bumjord* 

76 

LEASE, 

See Evidence, III. r, 2. 

X. Whether an inftrument fiiall be a 
leafe, or only an agreement for a 
leafe, depends on the intention uf 
the parties, as it is to be colleded 
from the inftrument. Morgan^ on 
the Dekyi of Dowdhgj v. Sjfel/. 

^5 1 


2. Strong circumftances of inconve** 
nience apparent on the inftrument, 
if it (hould be conftrued as a leafe, 
indicate the intention of the parties 
that it fhould be an agreement only. 

Page 65 

3. Such as a ftipulation that out of 
the rent mentioned, a proportionate 

< abatement (hould be made in refpe^): 
of certain exceptedt premifes ; for 
until that was apportioned, the lef- 
for could not diftraiii. it. 

4. And a ftipulation that the tenant 

(hould hold at and under all ufual 
covenants as between landlord and 
tenant where the premifes are (itu- 
ate ; for it may be difputable what 
arc ufual covenants. ih. 

5. The Defendant agreed by parol to 

rent a houfe, as tenant from year to 
year, for the refidue of a term, which 
was three years and three quarters : 
he held for three years and one 
quarter, and quitted. Ruled, that 
though perhaps he might have quit- 
ted without notice at the end of 
three years, yet the remaining longer 
implied a contraft to pay rent for 
the refidue of the term. Sauvage v. 
Dupuis, 41 o 

6. An agreement to grant a leafe con- 

tains no implied engagement for ge- 
neral warranty, nor for delivery of 
an abftrad of the leflfor’s title. 
Gvfillims, Stone* 433 

LICENCE TO TRADE. 

X. An order of council permitting the 
configuee of goods coming from an 
enemy’s country without a licence, 
to land them here, on condition of 
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immediately re-exporting tbem^ does 
not fo legalise the voyage, as to 
enable the mailer of the Ihip to re- 
cover his freight. A/u//tr v. 

Page 39^' 

2» Under a licence to broker^ 

rclidant here, that a Hiip bearing an) 
flag may import fioin an encn1y^^ 
country, to whoinfoever the property 
*may appear to belong, three btUifi 
fubjedb not named in the licence, 
one cf whom relides in a hoftile 
country, may import from another 
hoftile country to this, FnyU and 
Another v. Bourdillon, 546 

3. And the agent who effected tht 
policy, may recover in trull for three 
Britiflj partners, one of whom, at 
the time of the adion, refides in an 
alien enemy’s country. ib» 

4» A licence to M. 5 ., a Eritt/h mer- 
chant, that a ihip may go to an hof- 
tile port, and bring home a cargo of 
goods, authonzes the importation of 
fuch goods, being the property of an 
alien enemy, fubjed of that hoftile 
country, and therefore authorizes 
him to infureand enforce hlscontrafl 
of infurance in our courts. Morgan 
V. Ofwald. 554 

LIMITATION OF ACTIONS. 

I owe you not a farthing, for it is 
more than fix years fince,” is not to 
be left to the jury as evidence of an 
admiilion, to take a debt out of the 
flatute of limitations. C oilman v. 
Marjb* 380 


j u 

MARRIAGE, 

SVeDsED, I. 

MEADOW LAND, 

Coven A NT, 4, 5. 6. 

MISNOMER, 

Pleader, V. 3. Variance,!. 

MISPRISION, 

Sec Officer. 

MISTAKE, 

I. 

MONEY PAID, 

See Broker, i. 

MONEY HAD AND JIE- 
CEIVED, 

Annuity, 1. Illsoal Consi- 
DBRATION, 4. 

MORTGAGE. 

The mortgagee of a leafe has the fame 
title to relief againft an ejedment for 
non-payment of rent, and upon the 
fame terms, as the lelfee againft 
whom the recovery is had. Doe ex 
dem^ Whitfield v. Roe* 402 


N 

If a veflel Is damaged by another run- 
ning foul of it, and the jury find a 
Q^q 4 verdid 
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Ycrdia for the Plaintiff, the Court 
will not fend the cafe to a new trial, 
be&ufe there may be fome ^ound 
to believe that the Plaintiff was ne- 
gligent in navigating his veffel, as 
well as the Defendant. CoUinfon v. 
Larkins. i 

NOTICE, SERVICE OF. 

Where a ftatute requiring any notice 
to be ferved refers to the time of 
pleading, or other legal proceed- 
ing in a fuit, fervice on the party’s 
attorney is good fervice. Howard 
V. Ramjhottom,, 530 

NOTICE OF ACTION. 

Notice of action againft a cuftom- 
houfe officer for breaking the Plain- 
tiff's dvvelling-houfe in C. Streep in 
the parifh of G., is not a fufficient 
notice of the Plaintiff's place of 
abod<> within the llatutes 23 G. 3. 

70* / 3^* 24 G. 3. fej '. 2. 

t. 47. /. 35. Williams v. Burgefs. 

*27 

NOTICE OF DISPUTING 

BANKRUPTCY, HOW TO BE 
SERVED, 

Sis Practice, IV. iq. 

NOTICE TO QUIT. 

1. A notice defiring the Defendant to 

quit the premifes which you hold 
under me, your term therein having 
long fmee expired," docs not recog^ 
nize a fubfifting tenancy from year 
to year fubfequent to the term, but 
is a mere demand of poffclSoo. Dog 
4* Cgd/ell V, IngRs. J4 


1 2. If the bargainee of tithes for one 
year underlet them to the feveral 
occupiers of the land, no notice to 
determine the underletting needs to 
be given by the bargainee of the 
fame tithes for the following year. 
Cox V. Brain. Page 95 

3. If four joint-tenants jointly demife 
f from year to year, fuch of them as 
give notice to quit niay,recover ihc'ir 
feveral moieties in ejedlment on their 
feveral demifes. Doe^ ex dem, Whay» 
man and Others, v. Chaplin. 1 20 


o 

OFFICER. 

1. Watchmen and beadles have autho- 
rity at common law to anefl and 
detain in prifon for examination, 
perfons walking in the ftreets at 
night, whom there is reafonable 
ground to fufpeft of felony, although 
there is no proof of a felony having 
been committed. Lawrence v. Hedger, 

2. It is a high mifprilion in the officers 

of the inrolment office to alter the 
inroltnent of a memorial of an annui- 
ty deed by making it to correfpond 
with the memorial, at the inilance of 
the grantee, without the fan^ion of 
the Court of Chancery for the 
amendment. 540 

OUTLAWRY. 

I. The Court of Common Pleas will 
reverfe an outlawry upon motion, pn 
error in faft fworn to. Beauchamp 
V. 7 Qmkm emd Another. 1 1 4 

^ z. Semib 
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jt. Smile that bankruptcy and certifi- 
cate is no ground of difcharge of a 
priAner in cuftody on an utlagatum 
eafias. Page 1 14 

OVER.RENT, 

See Covenant; 4, 5, 6. 


P 

PARISH, 

Variance; i. 

PERPETUAL CURACY. 

The right to appoint a perpetual cu- 
rate is? parcel of the reftory, and can- 
not pafa in a recovery by the deno- 
mination of a curacy, abdidind from 
the redory. Horncy Demandant; 
Lodgey Tenant; Prejlony Vouchee, 462 

PLEADING. 

I. Of the form of aSiony and join^ 
diT of actons, 

11 . Of the parties thereto, 
ill. When particular matters may be 
pleaded. 

IV. Of certainty in pleading* 

V. Of the manner of pleading in ge- 
neral* 

VI. Of title. 

VII, Of furplufage. 

VIIL What cured by verdid, 

IV. 

An averment of an undertaking to carry 
goods to R. to be delivered to C.B • 
to be paid for on delivery, (hews 
vrith fufEcient certainty that the 
price of the goods was to be paid by 


m 

41 * B.y the confignee, to the carrier. 
Jaybs V, Nelfon* Page 433 

V. 

And fee Insurance, II. 8. 

1. To a plea of difcharge under an in- 
folvent debtors’ ad, the Plaintiff re- 
plied by denying the truth of all the 
fads colledively, which were fworn 
to by the Defendant in the oath 
which he took, as required by the 
fiatute, in order to obtain his dif- 
charge, without Tingling out any in 
particular: held that although this 
mode of pleading might be bad on a 
fpecial demurrer, it did not tender 
an immaterial ifTue. Winfiandley v. 

i Head, 237 

2. Plea juftifying a libel which ftated 
the grounds on which the Plaintiff 
was difmiiTed the Eqjl India Com- 
pany’s fcrvice, on the ground that 
the Company ordered the Dct^endant, 
as governor in council, to difmifs the ^ 
Plaintiff for the reafons af&gned : the 
plea does not ihew a fufficient juftifi- 
cation for publifliing the caufes of 

! difmiffal. Ohvery Efq, v. Lord W. 
C. BenUnch* 45 « 

3. If a perfon enter into a bond by a 
wrong chriftian name, and be fued 
on fuch bond, he fhould be fued by 
fuch name. A declaration againft 
him by his right name, ftating that 
he, by the wrong name, executed 
the bond, is bad, Gould and Others^ 
Admniftrators of Robinfony v. Barnes^ 

• 504 

4. A declaration upon a policy effe Aed 
upon an intereft in the thing infured, 
muff aver in whom the intereft is 

veded, 
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re&ed, ixrhether it be on a foreign or 
Srkijb fhip. Coufins v. Nantes^ 

** P«gc5*3 

5* No averment of intereft ia nccefTary 
on a wagering policy. 

POOR RATES, 

S^e Landlord and Tenant, i. 

POWER. 

The tefhtor devifed certain lands, par: 
moftgaged in fee, and part unincum- 
bered, to trudeea and their heirs, to 
pay debts in aid of the perfonal 
eilate, and devifed the furplus, and 
all his other lands, &c. to his fir(l 
and other fons fucceffively for life, 
with fucccffivc remainders to truftccs 
and their heirs, to preferve fnbfc- 
quent eftates during the Jives of the : 
fevcral tenants for life, with fcvcral 
remainders fucceffively to the-firft 
and other fons of the bodies of the 
tedator’s fcveral fons, in tail male, 
with like remainders to his daughter 
for life, to truftces, &c. and to her 
Aril and other fons fucceffively in tail 
male : with a provifo that each of 
the tedator’s fons, as he came into 
podeffion, might from time to time 
grant or appoint all or any of the 
lands whereof he diould be fo feifed 
and poffelTed, to truflees^ on trud by 
the rents and profits to pay a jointure 
to any wife, &c. for the term of each 
fucb wife's natural life only. There 
were alfo powers by deeds to charge 
the lands with younger children’s 
portions, and to leafe for ai years. 
While the mortgages remained out- 
ftanding, and the trufis for payment 
of debts unperformed, the eldeft^(|i|mi 
by deed, reciting the will and pimtt, 


conveyed lands to tnflees and their 
heirs t on trud by the rents and profits 
to raife and pay a jointure* to his 
wife, during her natural life only; and 
charged the lauds with portions for 
younger children, if any; which 
deed alfo contained a covenant for 
quiet enjoyment againd the feller 
' and teftator, during the wife’s life ; 
this Court held, that «by fuch deed 
the trufiees of the jointure took no 
legal edatc. Wykiiam v. Wykham 
and Othti x. Page 3^6 

PRACTICE. 

• I. Relative to procefs, 

II. Arrejly detainer^ haiU and ap- 
pearance, 

HI. Pleadings^ and hlil of particu- 
lars^ 

IV. Trial i enquiry^ and evidence, 

V, Judgment and reference to the 
prothonotary. 

VI. Execution. 

VII. Staying and fitting afide pro- 
ceedings, 

VIII. Cojls. 

IX. IVaver of irregularity, 

X. Writ of error, 

XI. (y motions • 

I. 

AndfeelV, lo. Affidavit, r. Out- 
lawry. 

r. The Court fet afide a diflringas 
executed upon the goods of the wife 
of a furgeon in the navy, ferving on 
a foreign dation, the debt not being 
contracted in the wife’s trade. Wil- 
fon V. SpUJburyl 145 

2. Delivery 
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t. Delivery of procefs^ fealed up io a 
letter^ in the abfeDce of the perfon 
ta whom it is addrefled^ is no fervice 
but from the time when the letter is 
opened. Arrovofmth v, IngU, P.23^ 
3. A writ may be ferved on the day on 
which it is returnable! and notice of 
declaration may be given at the fame 
time. Haynet v. Joms. 404 

• 

II. 

. 9 . 

I. If a Plaintiff knowingly arrefts a 
married woman^ the Court will make 
him pay the cods of the motion for 
her difeharge. Wilfon v. Serres. 307 
S The Defendant in putting rn bail| 
mifinilruffed the dlazer as to the 
chrtftian name of one of the two 
Plaintiffs: the Plaintiff’s attorney 
thereupon fwore that there was no 
bail in that adioni and moved that 
the Defendant’s attorney might pay 
debt and cods for ruperfeding the 
Defendant. The Coutt difeharged 
the rule with cods to be paid by the 
attorney fo fwcaring. Clarle and 
Another v, Gorman. 492 

III. 

. If the Defendant plead a fubtle plea 
to enfnare the Plaintiff, the Court 
will permit the Plaintiff to fign 
judgment, unlcfs the Defendant will 
amend. IVhite and Others v. Howard 

339 

. In an adion on a deed made beyond 
feas, the Defendant relying in fome 
of his pleas on matters of defence 
which neceffarily imported the exe- 
cution of the deed, the Court would 


not permit him to plead non iJtfaSum. 
Laughton Ritchie. 285 

3. ^3 Defendant files two )>lea8 at 
feveral times on the fame day^ iu 
order to miflead the Plaintiff by the 
fecond plea, the Plaintiff may fign ' 
judgment. SamueJe v. Dunne 386 

4. Although a Defendant conduds liis 

caufe in perfon, if he files a fpecial 
plea, it is a nullity, unlefs it be figned 
by a ferjeant or counfel. f3. 

IV. 

f. When there has been but a fhort 
time for inveftigating a queftion of 
real property, of a doubtful and ob* 
feure nature, and of great value, aL 
though confliding evidence has been 
left to the jury, and the Court does 
not think their verdid wrong, yet if 
the inheritance is to be bound for 
ever by the verdid, the Court will 
grant a new trial on paymenjt of cofts. 

S winner ton v. Marquis of S afford. 9I 

2. If upon the Judge dirtdin'g the jury 

to give nominal damages, the Plain* 
tiff eleds to be nonfuited, he will not 
be permitted to have a new trial 
upon the ground of a mifdircdion of 
the Judge in that point. Butler v. 
Dorant. 229 

3. A retainer in a caufe, without a 

brief, doe.s not authorize counfel to 
withdraw a record at nifi priut. 
Ahitiol V. Beneditto. 225 

4. Where the clrcum (lances of a cafe 
had been fully put into the poffeifion 
of a jury, who had twice found a 
verdid the fame way, although tktre 
was confliding evidence, and al- 
though the Judge who laft tried the 

caufe 
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caufe thought the evidence agamft 
the verdid preponderated, the (^urt 
refu/ed to grant a fecond new trial. 
Swinnerlon v. Marquis of Stafford. 

Page 232 

5* A motion to put olT a trial in Lon- 
don or Middlefex^ on account of the 
abfence of a witnefs, cannot be made 
when there ia not time to fhew caufe 
within the term, if the party apply- 
ing had it in his power to come ear- 
lier. Anonymous^ 315 

6. If the fame fpecial jurymen are 

ftruck to try feveral caufes on the 
fame queilion, and the Court being 
diffatisfied with the vcrdi£l in the 
firfti direct it to abide the event of 
another caufe, they will alfo, on mo- 
tioDf difcharge the fame fpecial jury- 
men from trying the fecond caufe. 
Mayor^ of Doncffler v. Coe. 404 

7. A witnefs may objet^t to anfwer a 
qucftlon, which he thinks will tend | 

* to bis Crimination, though the anfwer 
would not lead to an immediate con- 
clufion of guilt. Cates ^.Hardacre, 424 

8. If a caufe, which is meant to be 

defended, is called on, and tried as 
an undefended caufe, in confequence 
of the Defendant’s attorney negled- 
ing to deliver his briefs, the Court 
will grant a new trial, compelling 
the Defendant’s attorney to pay the 
cods as between attorney and client, 
catt of his own pocket. J)t Roufigny 
V. Peak. 484 

10. The notice of intention to difpute 
a bankruptcy, required by ft. 49 G.3. 
1 . 121. /. JO. may be ferved on the 
affignee by delivery to his attorney. 
Howard ▼, Ramfiottm, Affignei of 
George. gi 6 


11. But fervicc, by leaving the notice 

with a maid fervant at the dwelling- 
houfe of the affignee, is not fufficient 
fervicc. Page 526 

12. If a junior counfel at ntfi prius 

takes a well-founded objeflion for 
the Defendant, which his leader 
gives up, the Court will not enter- 
tain it, in difeuffing a rule for a new 
trial or nonfuit on another ground. 
Winter v. Mair, 53 1 

V. 

Andfee Practice, ITI. 3, 

Upon a cafe direded out of Chancery, 
the Court will not folve any quedions 
that are notexprefdy put in the cafe. 
Morgan v. Horfemin. 24 1 

VII. 

And fee Vf of Attorhev, 

3 » 4 - 

I. Any perfon other than the Defend- 
ant making an affidavit of merits to 
fet afide an interlocutory judgment, 
mufl cither fwcar that he is the De- 
fendant’s attorney’s managing clerk, 
or the Defendant’s attorney. Nee- 
fom v. Whyloch. 403 

1 2. The Court will not, at the inftance 
I of the Defendant in an ejedment, 

I interfere againft a Plaintiff who lays 
a demife by the affignees of a bank- 
rupt without their perihiffion, they 
having given up the property to the 
bankrupt, and the Plaintiff claiming 
under him. Doe^ on the Demife of 
Vine and Others^ v. Ftggins and Sloper. 

440 

3. The Court will not fet afide a judg- 
ment and execution In ejedment, in 

order 
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order to let in a perfon to defend^ 
chough he make an affidavit fetting 
fotth a clear titles and offer to pay 
colts. JOegf ex dem* Ledger^ v. Roe, 
Page 506 

VIII. 


. The cofts of a witnefs coming from 
beyond fcas, for feme years pall were 
allowed only from his coming witjiin 
the jurif^idtion of this court. Hage- 
darn v. AlhiuUm 379 

. But the ^adtice is now altered. 

Cotton V. WUtt vol 4. p. 55. 

. The only mode of recovering the 
colls of a nonfuit upon the merits in 
ejedlmcnt, is to ferve the Icffor of 
the Plaintiff with a copy of the con- 
fent rule, and allocatur of cuffs, and 
to attach him if he does not obey. 
DoCf ex dem* Prior and Wife^ v. 
Salter. 485 

Vide DoCf ex dem. Pearhss^ IVidozu^ 
V. Dawfotty pofi. Hll. Term 1812, 
vol. 4. 

X. 

jind fee , l. 

. If a writ of error is fued out before 
final judgment, but the allowance 
not ferved until after the wiit of 
error is fpent, the Plaintiff may after- 
wards regularly fign final judgment. 
Stevens v. Ingram, 384 

. Upon a writ of error being non- 
proffed, if the caufe of adlion in the 
court below was not a debt which 
carried intereff, the court of error 
will not allow intereff on the fum 
recovered by the judgment, unlefs it 
is diffindlly proved, or admitted, 
that the writ of erior was brought 
for delay. Saxeliy v« Moor. 5 ^ 

• Although there are ftrong circum- 1 
fiances from which it may be inferred | 


that it was brought for delay only. 

PRESCRIPTION, 
Evidence, IL Jf4, 5. 

PRESUMPTION, 
Evidence, II. 3,4,5. 

PRIVILEGE, 

.Vee Attorney, I. 

a 

QUANTUM VALEBANT, 

See Agrbement, i. 

QUIET ENJOYMENT, 

See Covenant, i. 


R 

RANSOM. 

1. The Plaintiff and Defendant being 

taken prifoncis in Portugaly jointly 
folicited and obtained the liberation 
of thcnifclves and the ranfom of the 
Defendant’s fhip, contrary to 45 G.3. 
r. 72. ; to cffe6l which the Plaintiff 
lent money to the Defendant, who 
afterwards gave him a bill for the 
amount : held that the Plaintiff could 
not recover on the bill. Wehb v. 
Brooke. 6 

2, It is competent to arbitrators to in- 
quire whether a ranfom for which 
the Plaintiff feeks to be repaid, were 
juffified by an extreme neceffity, 
within the llatute 45 G. 3. c* 'jz. 

/. 16. Miller v. Rohe. 40X 

KB- 



INDEX TO THE PRINCIPAL MATTERS. 


59 ? 

RECEIVER — under the Ceurt of 
Chonccrym 

See Covenant, 2. 

RECOVERY, 

See'D^t^)^ 1. 

!• A recovery may be amended by 
ilriking out the voucher of a vouchee, 
whofe acknowledgment was taken 
without a dedimus. Rawlings^ De~ 
mandant ; Price, Tenant ; John Tom 
and Mary his Wife, and William Tom 
and Mary his Wife, JirJl Vouchees ; 
John Tom^ the Tounger, fcond 
Vouchee* Page 59 

2. Recovery amended by infertmg a 
meffuage recently built upon part of 

the premifes. Demandant ; 

Shaw, Tenant; Hawkins, Vouchee* 

74 : 

3. If a warrant of attorney for fufFcring 
a recovery be acknowledged in a 
part of the Eajl Indus, far diflant I 

* from tihe refidtnee of any notary | 
public or Britifb magiftrate, an affi- 
davit of the acknowledgment, made 
before a Briti/b conful or agent 
there, will fuffice. Domville, De- 
mandant ; Kinder ley, Tenant; Colier, 
Vouchee. 275 

4. The warrant of attorney to fuffer a 
recovery of lands in a eounty pala- 
tine, cannot he taken before an at- 
torney who is an attorney only of the 
cpurtpalatinatc of great feflions. Bla^ 
grave. Demandant ; Owen, Tenant; 
Blagrave and Others, Vouchees, 302 

j. Recovery amended by fubftituting 
a certain part of a parifli which fay 
within a liberty, for the other part 
of' the parifli, which lay within a 
borough. Payne, Demandant; Na- 


. thaniel. Tenant; Hodges, Vouchee* 

Page 396 

6. A recovery 98 years old, amended 

by infen iiig ,a manor and tithes 
without affidavit of intention that 
they fhould pafa, the intention being 
manifell from the deeds, and the 
pofl'effion having gone accordingly. 
Tennyfon, Demandant; Goulton, 
nant; Rai/by, Vouchee. *' 408 

Though there was po other cvi*. 
dence of the exiftence of a manor, 
than the mention of it iti an old 
deed, and the appointment of a 
gamekeeper. ii. 

7. The Court refufed to amend a re- 

covery by changing the county, the 
premifes lying in a parifh which ran 
into two counties, and lying wholly 
in the county omitted, and no part 
in the county mentioned. Anonym, 
mous. 418 

And fee Gill, Plaintiff; 7 '‘ates, De- 
forciant, acc. pojl. Mich. Term j 8 1 2 . 
Contra, Rajbleigh, Demandant ; Lee, 
Tenant ; Smith, Vouchee. Rafter 
Term i^i^.poft, V0L5. 

8. The Court permitted a recovery to 

be amended by inferling an advovv- 
fon which had pafled by the general 
word hcrcdiiaments, but refufed to 
infert a curacy, becaufc the right of 
nominating a perpetual curate was 
incident to, and parcel of the rcdlory. 
Horne, Demandant ; Lodge, Tenant ; 
Prejlon, Vouch ic. 462 

RE-ENTRY, 

iVe Forfeiture, 4. 

REFERENCE, ORDER OF. 

X. If upon a reference, cither party is 
precluded by the terms of the rule 
3 from 



INDEX TO THR PRINCIPAL MATTERS. 


59 * 


from going into evidence of that 
which he is defiroua to tiy, his re- 
medy is to move to fet afidc the rule 
of reference ; but he cannot impeach 
the award. Doe ex dem. Lord Car^ 
lyicf V, Bailiff and Burgejffet of Mor-^ 
pith. Page 3/8 

2. After an order of reference has been , 
made with the confent of couiS-j 
fel and attorney, the Court will not* 
fet it aiide on an affidavit by a party , 
cxprefsly denying his attorney’s au- 
thority to refer, though the applica- 
tion be made befote any (lep taken; 
by the arbitrator, excepting the ap- 
pointment of a meeting, Filmer v. 
Delher. 486 

REGULA GENERALTS. 

Bail in 1000/. beyond the debt fworn 
to, is fulficient. Mich.T. $iG. 341 
Bail to jufiify only at the fitting of the 
Court. Term 51 G. 3. 569 

RENT, 

Distress. Mortcige, i. Ex- 
ecution, 2. 

RETAINER. 

A retainer in a caufe, without a brief, 
does not authorize counfel to with- 
draw a record at nifi prius, Ahiihol 
V. Benedetto. 225 

REVOCATION, 

See Deed, i. 


SATISFACTION. 

If the Plaintiff in an adlion commenced 
againft feveral toit-fcafors, accept of 


a fum of money from one of them 
and drop that adion, fernlk th^t he 
cannot lue the others. Dufr^ v. 
Hutchinfon, Pa^e 1 17 

SET-QfF, 

Landlord AND Tenant, 1, 

1 . Altliough generally an underwriter, 

having fubferibed a policy, and 
thereby confeffed the receipt of the 
premium, is eitopped from after- 
wards claiming the premium againlt 
the underwriter ; yet,* where by the 
fraud of the affured, the underwriter 
is induced to give credit for the 
premiums to the broker, and the 
broker to give credit to the affured, 
the underwriter is entitled to receive 
the premium from the affured. Foy 
V. Bell 493 

2. Adlion for freight, and crofs adioa 

for unliquidated damages againfl a 
foreign feaman. The Court fefufed 
to permit the freight to be paid into 
court, as a Fund liable to payment of 
the damagewS when afeertained. Sher^ 
borne v. Siffkhu 52 J 

SHIP'S REGISTER. 

1. If a Ihip, rcgificrcd at one port, rs 

transferred, while at fea, to a pur- 
chafer refiding at another port in 
this kingdom, the proper mode of 
perfedling the transfer within the re- 
quifuiona of the (hip regiftcr afts, is, 
by a regifiration de novo in her new 
port. Hubbard v, Johtftone^ ^Jfgnet 
of IVardj a Baolrupt. 177 

2, And it is not neceffary for a (hip to 
return to her former port, in order 
10 have a memorandum of the tranf« 

fer 
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fcr indorfcd on her certificate of re< 
gifiration. Page 

3 * Nor 18 it neceflary for the purctiafer 
to fend a copy of the bill of fale to 
her former port. ib 

4. Nor to indorfe a memorandum of 

the transfer on her certificate, of re- 
giftry within ten days after the (hip 
returns to England. By Jive Judges 
agatnfi two. ib. 

5. The property of a (hip vefts in the 

purchafer inftantly upon the execu- 
tion of the bill of fale, not from the 
time of compliance with the regiftei 
adiy defeafible, neverthelcfs, upon 
failure to comply with thefe adls. 
Per Wood B. * ib. 

6. The ilatute 34 G. 3. e. 68. /. 16. 
applies to the fale of the entirety of 
a (hip in the fame port, as well as to 
the fale of a (hare or (hares therein. 

ib. 

7. The (hip-regifter afts, fo far as they 
apply to defeat titles, and create 
forfeitures, are to be conftrued ftridUy, 
as penal, not liberally, as remedial 
laws. Per Wood B. and Heath J. a 20 

SLANDER OF TITLE. 

1. In an a6tion for (lander of title, it 

is neceflary for the Plaintiff to prove 
malice in the Defendant. Smith v. 
Spooner. 246 

2. A leafe, in which was a provifo for 
re-entry if the rent were in arrear a 8 
days, being expofed to fale by the 
alTignce, and rent being then in ar- 
rear, the lelTor announced at the fal^ 
that the vendors could not make a 
title, in confequence of which bid- 
derj who came to buy went away. 
He afterwards offered 100/. for the 


^ leafe, but fubfequently recovered the 
premifes in ejedment* Held, that 
no adion for ilanderof title layagainft 
him. Page 246 

3* If the leffee covenant that if the 
rent be unpaid 28 days, the leffor 
may re-enter, whether a demand of 
rent be firft necelTary, ^are. ib. 
4.( In an adlion hr (lander of title, the 
Defendant may give evidence on the 
general iifue, that he fpoke the 
wotds claiming title in himfelf. ib. 

SOUTH SEA COMPANY. 

The ftatutc 42 G. 3. e. 77. has repealed 
the neceflity of a licence from the 
South Sea Company o|r Eq/^ India 
Company, for (hips pafling through 
the Streights of Magellan^ or round 
Cape Horn^ and trading in the Pa- 
cific Ocean from Cape Horn to 180 
degrees Wefi longitude from Lqndonv^ 
Jacob V. Janfen. 534 

Whether they combine fiftiing with 
their tradiug or not. ib. 

SPECIAL VERDICT. 

It is the province of a fpccial v^rdlfl to 
find fads, not evidence. Hubbard v. 
JohnJonCf jfffignee of Ward, a Lanh 
rupt, 209 

SPIRITUOUS LIQUORS, 

See Illegal Consideration, 2, 3. 

STATUTE OF FRAUDS, 
j'ee Agreement, 6, 7. 

STATUTE OF LIMITATIONS.- 
See Limitatxov or AcTioNSf i. 

STA- 
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STATUTES. 

Jac. I. 

vuf^o !• c» 15. /. 2. ( AA of bank* 
ruptcy by deed.) Page 242 


3. €• 8. (Bail in error.) 

383 

Wm. 3. 


4 je 5;. r« 18. (Outlawries.) 

i 4 <* 

7 & 8. r. 22.® (Ship’s rcgiftcr.) 

181 

9 & 10. r. 25. (Stamps.) 

ti6 

Ann E. 



8. 14. (Rent under execution.) 

400 

9. c. 21. (Sou/i Sfa Compstny.) 538 

Geo. 2. 

5. 18. /. 2. (Attorney.) 167 

5. 30. (Bankrupt.) 47. 478 

9. r. 5. fr/Ji (iaU (Judgment.) 82 
II. c. 19. /. 15. (Rent due to exe- 
cutors of tenant for life.) 33 J 
19, 37. (Policies of infurance.) 515 

24. 40. /. J2, (Spirituous liquors.) 

226 

£4, r. 44. /• I- (Borough magiftrates.) 

167 

35. 14. Irtjh ftat. (Judgment.) 83 

Geo. .3. 

37. c. 26. /. 5. (Annuity ) 541 

33. 70. /. 30. (Notice of a£lion.} 

127 

24. 2. c. 47. (Notice of a6^ion.) 

ib, 

26. c. 60. / 3. (Ship* regifter.) 183 

34. c.68. /. 16. (Ship’s regifter.) 177 

35. r. 92. {Southern whale fifhery.) 

5.15 

38. r*57. (Southern whale fifhery.) 

41. ^.77* (Repeal of Sea mo^ 

nopoly.) 534 


43. ^.90. (Southern whale fifhery>) 

Page53» 

43. f.^2. f. 16. (Ranfom.) *461 
47. fcjf. 1. r. 23. (South American do^ 


minions. ) 538 

47. 57./ 5. (Convoy.) 13a 

48. r, 149./ 8. (Stamps.) il6 

49. c, 12 i. (Bankrupt.) 47. 86 

— /. 10. 526 


SUGGESTION, 

5 eeWARR ANT OF Attorney, I. 

T 

I 

TENANT FOR LIFE. 

Whether the executors of a deceafed 
jointrefs can recover a fra^ional part 
of a rent charge charged on eftates 
conveyed to truftees and their heirs, . 
pur outer vse, in truH to raiSe and 
pay the jointure, quare. Wyhhcm 

V. IVykham and Other i. 316 

TENANT FROM YEAR TO 
YEAR, 

See Lease, 3. 

TENDER. 

A tender admits the contradt and 
fadls dated in the declaration : there- 
fore, where a count averred, that in 
conAderatJon that Plaintiff would 
let to the Defendant certain tithes, 
the Defendant agreed to pay 41/., 
and that the Plaintiff did let the 
faid tithes, and did permit the De- 
fendant to take them, a tender on 
all the counts, generally, precluded 
R r the 
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the Dtfemlant from fhenriiig a legal | 
interruption to his taking them^ if I 
anyTuch interruption had fubfifted. 
Cote V. Brain, Page 95 

I 

TILLAGE, 

See Covenant, 4, 5, 6. 

1 

TRESPASS AND FALSE IM- 
PRISONMENT, 

See Bail, I. 

TROVER, 

Action on the Case, 2. 

V 

VARIANCE. 

• In a penal a&ion, if a pari(h is 
» filled by its popular and well-known 

name, it is well enough, though that 
is not the name of confecration. 
WilVtami V. Burgefs. 127 

. In cafe, an averment that the Plain- 
tiff's clofc at the time of the injury 
.wad, and Rill was, in the occupation 
of J* V, and H. is fufficicntly 
proved, if at the time of the injury 
it was in their occupation, though 
the tenant be fince changed before 
aftion brought. Vowles v. Miller, 

^37 

VENUE. 

• If the Plaintiff retains the venue 
upon the ufual undertaking to give 
material evidence vrithin the county, 
yet if the plea and iffue joined be 

^ 3 


fuch as to render that evidence irre- 
levant, the performance of the un- 
dertaking is difpenfed with. Souljbyt 
AJj^gnee of HalRday a Bankrupt^ v. 
Lee* Page 86 

2. Thus, if the local evidence be the 
trading of a bankrupt, or a petition- 
ing creditor’s debt within a county, 

* yet if the Defendant do not give 
notice of his Intention \ct difpiite the 
commillion under 49 G. 3. c. 121. 
/14., fo that the mere produdion of 
the cummiflion and proceedings un- 
der it proves the trading and peti- 
tioning creditor’s debt, femble that 
the undertaking needs not to be fur- 
ther complied with ih, 

3. The Plaintiff falfifying the Defend- 
ant’s aflidavit to change the venue, 
the venue was retained, though the 
Plaintiff could not undertake to give 
material evidence in London^ w hc1l^ 
he had laid it, either venue being 

^ inconvenient to one or other of the 
parties. Dick v. Norri/Jj, 464 


w 

WAGERS, 

See Illegal Consideration, 4. In- 

SVRAN.CE, 1 . 14. 

WARRANTY OF TITLE, 

See Agreement, 8. 

WARRANT OF ATTORNEY, 
Andfee Recovery, 3. 4. 

1. No fuggeflion is neceflary under 
8 & 9 3. c.l r., upon a warrant 

of 
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of attorney conditioned for payment', 
by Inftalmentf. Cox v« Rodbard, \ 
• Page 74 

2. It IB not fulEcient that the defeaz- 
ance' of a warrant of attorney (hews 
the amount of the fum fecured by 
the judgment, it mu(l alfo notice all 
collateral fee unties by which it is 

, fecured. Morells^Duh^ and An- 
other, • 235 

3. The rule of Court Mich. 42 G. 3. 

does not require the confideration of 
a judgment to be indorfed on the 
warrant of attorney. Barber v. Bar- 
ber and Another. 465 

4. If a warrant of attorney be given 
to confefs Judgment abfolutoJy for a 
certain fum, although it be under- 
Aood between the parties that it is 
given only to indemnify the Plaintiff 
againft his fureiyfhip for a frnaller 
turn, that is not fuch a defeazance 
as needs to be indorfed on the war- 


I rant of attoroey» md the.Piai#tiff 
I needs not to defer cxeGuttoa,\tiU the 
edhtingeney happeos* Fa|; 04 d 5 

WATCHMEN AND BEADLES, 

Offickr, !• • 

WAVER, 

Set FoRFiiTuac, i, z, 3. 

WAY, 

See Easement. 

f 

WAY OF NECESSITY* 

See Easement, 4. 

WITNESS. 

A wiinefs may objed to anfwer a quef* 
tion which he thinks will tend to his 
crimination, though the anfwerwould 
not lead to an immediate cgnclufion 
of guilt. Cates v, Hardacre. 424 
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